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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regula- 
tory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as decisions 
which are made in proceedings of a quasi-judicial (as contrasted with 
quasi-legislative) character, and which, under the applicable statutes, 
can be made by the Secretary of Agriculture, or an officer authorized by 
law to act in his stead, only after notice and hearing or opportunity for 
hearing. These decisions do not include rules and regulations of general 
applicability which are required to be published in the Federal Register. 

The principal statutes concerned are the Agriculture Marketing Act of 
1946 (7 U.S.C. 1621 et seq.), the Agricultural Marketing Agreement Act 
of 1937 (7 U.S.C. 601 et seq.), the Animal Quarantine and Related Laws 
(21 U.S.C. 111 et seq.), the Animal Welfare Act (7 U.S.C. 2131 et seq.), 
the Federal Meat Inspection Act (21 U.S.C. 601 et seq.), the Grain 
Standards Act (7 U.S.C. 1821 et seq.), the Horse Protection Act (15 
U.S.C. 1821 et seq.), the Packers and Stockyards Act, 1921 (7 U.S.C. 181 
et seq.), the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 
499a et seq.), the Poultry Products Inspection Act, (21 U.S.C. 451 et 
seq.), and the Virus-Toxin Act of 1913 (21 U.S.C. 151-158). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.”’ They may 
be cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942). It is unnecessary to cite the docket or decision number. 
Prior to 1942 the Secretary’s decisions were identified by docket 
and decision numbers, for example, D-578; S. 1150. Such citation 
of a case in these volumes generally indicates that the decision is 
not published in Agriculture Decisions. 

Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 
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CUMULATIVE LIST OF DECISIONS REPORTED 
SEPTEMBER 1982 
AGRICULTURAL MARKETING ACT OF 1946 
AGRICULTURE DECISIONS 


HoLipAY MEAT & PROVISION CorP. and GEORGE F. CLARK. 
FSQS Docket No. 17. Consent 

LANDMARK BEEF PROCESSORS, INC. FSQS Docket No. 14. 
Removal of Stay Order 


AGRICULTURAL MARKETING AGREEMENT ACT, 1937 
AGRICULTURE DECISIONS 


ABBOTTS DAIRIES OF PENNSYLVANIA, INC. AMA Docket No. M 
4-21. Dismissal Without Prejudice 

County LINE CHEESE CoMPANY, INC., COUNTY LINE CHEESE CoM 
PANY, a division of Beatrice Foods Co., a corporation, and 
MEADOW GOLD Dairy, a division of Beatrice Foods Co., a 
corporation. AMA Docket No. M 49-1. Ruling On 
Certified Question 
Ruling on Certified Question 

DE GRAFF DAIRIES, INC. AMA Docket No. M 2-72 
sion and Order 

GARELICK FARMS, INC. 
al of Petition 

M & R Tomato Distriputors, INC. AMA Docket No. F&V 
966-2. Order Denying Application For Interim Relief 
Order Granting Petitioner’s Request To Withdraw The Pe 

tition 

MoseER FARMS Dairy, INC. AMA Docket No. M 1-5. Deci- 
sion and Order 
Denial Of Petition To Reconsider 

NARAGHI, H. AMA Docket No. F&V 981-1. Dismissal 
With Prejudice 

RIVERBEND Farms, INC. AMA Docket No. F&V 907-8. 
Order Denying Appeals 

SEQUOIA ORANGE Co., INC. and EXETER ORANGE Co., INC. 
AMA Docket No. F&V 910-3. Order Dismissing Peti- 
tion (Initial Decision) 
Order Dismissing Petition 

SEQUOIA ORANGE Co., INC., et al. AMA Docket No. F&V 
vere-o.  -Oroer Denying Anpeals «...«.. «<< a0 «+s sasccutaces Sees 1062 


ANIMAL QUARANTINE AND RELATED LAWS 
AGRICULTURE DECISIONS 


CropseY, Mac L., D.V.M. VA Docket No. 19. Consent 
* GROSSMAN, WILLIAM D., Dr. VA Docket No. 20. Consent 
RUSTER, JAMES S., Dk. VA Docket No. 15. Decision and 


“Current month September 1982 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


ANIMAL WELFARE ACT 
AGRICULTURE DECISIONS 


AFFILIATED MEDICAL RESEARCH, INC. a/k/a AMR BIOLOGICAL 
RESEARCH, INC. AWA Docket No. 171. Consent 

CARTER, CECIL B. and BESSIE CARTER. AWA Docket No. 
193. 

DAUL, DEAN R. AWA Docket No. 175. Consent 

DuDLEY, W. L., Mrs. AWA Docket No. 158. Decision and 


EASTERN AIR LINES, INC. AWA Docket No. 209. Consent 
EuRITT, OREN. AWA Docket No. 167. Consent 
FABRY, EDWARD G. AWA Docket No. 170. Consent 
* FOERDER, LAWRENCE J. a/k/a LAWRENCE D. JEFFRIES, d/b/a ANI- 
MAL TRAINERS UNLIMITED. AWA Docket No. 200. 
Consent 
FRONTIER AIRLINES, INC. AWA Docket No. 176. Consent 
HAZZARD, CHARLES. AWA Docket No. 152. Consent 
Order Granting Extension for Qualification of Respondent 
Hix, RICHARD and EILEEN M. Morron d/b/a BELL County Zoo, 
and City OF LUFKIN, Texas d/b/a ELLEN Trout Zoo. 
AWA Docket No. 187. Consent as to Respondent City 
of Lufkin 
Dismissed as to Eileen M. Morron 
* INTER SCIENCE INSTITUTE. AWA Docket No. 205. Consent 
McGEENEY, ADELAIDE J. and FRANCIS MCGEENEY. AWA 
Docket No. 165. Consent 
MELTON, SHARON. AWA Docket No. 197. Consent 
New Yorx City DEPARTMENT OF PARKS, RECREATION, AND CUL- 
TURAL AFFAIRS. AWA Docket No. 145. Consent 
New York, THE City OF. AWA Docket No. 189. Dismiss- 
al of Action 
*Tampa LIVESTOCK DisTRIBUTORS, INC., d/b/a AQUARIUM SUPPLY 
Co. AWA Docket No. 169. Consent 
TRANS WORLD AIRLINES, INC. AWA Docket No. 183. 


WEIN AIR ALASKA, INC. AWA Docket No. 174. 
WOLFREY, ALBERT D., JR. d/b/a ANIMAL CRACKER PARK. 
AWA Docket No. 192. Consent 


FEDERAL MEAT INSPECTION ACT 
AGRICULTURE DECISIONS 
COURT DECISIONS: 


ToSCONY PROVISION CoMPANY, INC. a New Jersey corporation, 
and Henry DELI v. JOHN R. BLockK, Secretary of the United 
States Department of Agriculture and UNITED STATES OF 
America. (Civil Action No. 81-1729) (USDA FMIA 
Docket No. 40). Secretary’s decision affirmed 


“Current month September 1982 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


FEDERAL MEAT INSPECTION ACT—Cont. 


Agriculture Decisions—Cont. 


DISCIPLINARY DECISIONS: 


3-D Meat, INC. FMIA Docket No. 55. Decision and Order 

BELACK’S MEAT Propucts ComPANY, INC. FMIA Docket No. 
53. Consent 

BRISTOL BEEF COMPANY. FMIA Docket No. 56. Decision 
and Order 

HotipAyY MEAT & PROVISION CorP. and GEORGE F. CLARK. 
FSQS Docket No.17. | Consent 

NORWICH BEEF COMPANY, INC. FMIA Docket No. 29. 
der Lifting Stay Order 

PATTI-TIME MEAT PACKING CORPORATION. FMIA Docket No. 
§2. Consent 

SHELBY BRAND FROZEN Foop Company, INC. FMIA Docket 
No. 54. Default 

SouTH EASTERN MEats, INC. FMIA Docket No. 57. 
lation and Consent Decision 

*Order Granting Motion to Amend Stipulation and Consent 
Decision 

TOSCONY PROVISION COMPANY, INC. FMIA Docket No. 40. 
Removal of Stay Order 

VOLUNTEER HOTEL AND RESTAURANT SUPPLY, INC. FMIA 
Docket No.61. Stipulation and Consent Decision 


HORSE PROTECTION ACT 
AGRICULTURE DECISIONS 
COURT DECISION: 


BURTON, THOMAS, JR. and LEROY FRANKS v. UNITED StaTEs DE- 
PARTMENT OF AGRICULTURE. GEORGE BLADES and LEROY 
FRANKS v. UNITED STATES DEPARTMENT OF AGRICULTURE. 
Decided June 26, 1982. (Civil Action No. 81-2445) 
(USDA HPA Docket Nos. 154 and _ 173). Sec- 
retary’s Decision reversed 


DISCIPLINARY DECISIONS: 


CALDWELL, SAM, TED CARTER, and JOHN C. MILLER. HPA 
Docket No. 129. Consent 
Order Dismissing Complaint as to Sam Caldwell 

CALLAWAY, ALLEN, MERRILL REICHART, and F.M. TALBOT. 
HPA Docket No. 102. Consent as to Allen Callaway 

CooPER, LARRY and DUDE CROWDER. HPA Docket No. 
133. Consent 

* DEGRAFFENREID, GLENN. 


*Current month September 1982 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


HORSE PROTECTION ACT—Cont. 


Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


Dick, RopNEY W. and FARNEST P. KNIpP. HPA Docket No. 
179. Consent 

Dietz, Jo—E H. and BoB McQuerry. HPA Docket No. 
165. Consent 

FLEMING, JOE. HPA Docket No. 144. Decision and Order 
Stay Order 

Gray, BILLy and Mrs. C. Ray CARTER. HPA Docket No. 
124. Remand Order 

GREEN, JANET and PINECREST FARMS. HPA Docket No. 
175. Consent 

HANKINS, STEVE and Larry C. DAVIS. HPA Docket No. 
163. Consent 

HARNEY, JOHN. HPA Docket No. 137. Decision and Or- 


HowELL, ToMMy and Don BAIN. HPA Docket No. 156. 
Consent as to Don Bain 

Kakassy, MIKE and RALPH HENSLEY. HPA Docket No. 
94. Consent as to Ralph Hensley 

*LIVOLSI, PETER and Ropert D. Morris. HPA Docket No. 
iT: Order 

Loz, GLEN D. and JUNIOR PIERCE. HPA Docket No. 
181. Consent 

PERKINS, FLOYD M. and GARY EDWARDS. HPA Docket No. 
184. Consent 

ROWLAND, ALBERT LEE and C. F. MEADOwS. HPA Docket No. 
107. Stay Order 

THORNTON, RICHARD L. and BILL CANTRELL. HPA Docket No. 
125. Decision and Order 
Stay Order 

VOLKART, TRUMAN and STEVE SMITH. HPA Docket No. 
172. Consent Decision as to Respondent Steve Smith 

“WALL, RICHARD. HPA Docket No.87. Order 


PACKERS AND STOCKYARDS ACT, 1921 
AGRICULTURE DECISIONS 
COURT DECISIONS: 


GOTHAM PROVISION CoMPANY, INC., Debtor/Debtor in Possession. 
The First SraTe BANK OF MIAMI v. GOTHAM PROVISION Com. 
PANY, INC. et al. (Civil Action No. 80-5682) (USDA 
P & S Docket No. 5620). Affirmed In Part, Reversed In 
Part, and Remanded 

Mip-SouTH ORDER BUYERS, INC. v. PLATTE VALLEY LIVESTOCK, 
INC. (USDA P & S Docket No. 4827). Secretary’s de- 
cision affirmed 


“Current month September 1982 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


DISCIPLINARY DECISIONS: 


ABILENE M&M CartTLe Co., INc., and ROLAND MARCEE. 
Docket No. 5924 Consent 

ADAIR CouNTY LIVESTOCK MARKET CENTER, INC., a corporation, 
and GEORGE O. DURFLINGER, JR., and HARRY DURFLINGER, 
individuals. P & S Docket No. 5962. Consent 

BARTELS MEAT CoMPANY, INC. P&S Docket No. 6017. 


BEARD, JIM D. P &S Docket No. 5915. Default 

BIDLEMAN, DeELos, BEATY OSBORN, and DouGLas K. McMIL- 
LEN. P &S Docket No. 5980. Consent with respect to 
Beaty Osborn 
Consent with respect to DeLos Bidleman 
Consent with respect to Douglas K. McMillen 

BLacK, Oscar, III d/b/a BLACK CATTLE COMPANY, and BLACK 
CATTLE ORDER BuYERS, INC., a corporation. P & S Dock- 
et No. 5990. Consent 

*Bosma, JAcos F., d/b/a Cutno Livestock CoMMIssION COMPANY 

and YARDAGE. P &S Docket No. 5884. Decision and 
Order 

BRANCH, PHILLIP. P &S Docket No. 5917. Consent 

Brooks, STEVE, Meats, INC., and VASTON S. BROOKS. 
Docket No. 5940. Consent 

BROTHERTON, Bossy L. P & S Docket No. 5896. Consent 

BROWN, DONNIE E. P & S Docket No. 6021. Consent 

CATTLE EMPIRE FEED YARD, INC. P & S Docket No. 5999. 
Consent 

CHANDLER, WILLIAM “BILL”, d/b/a CHANDLER CATTLE COMPANY 
and conducting business through C & N CATTLE CoRPORA- 
TION, a corporation. P & S Docket No. 5976. Con- 
sent 

CHILDERS, BILL D. P &S Docket No. 5960. 

CLARK Livestock AUucTION, INC. 
Consent 
Supplemental Order ... 

*CoLLINS, JOHN GARY. P&S Docket No.6037. Consent 

CorsicA LIVESTOCK SALES, INC., and Corsica CATTLE INC. 
P & S Docket No. 5747. Consent as to Corsica Livestock 
PRE EC 5. ain S cna. sp hie ans APIA Ok Dees 5 acetate 

Corsica Livestock SALES, INC., DALE DOCKENDORF, CoRSICA 
LIVESTOCK MARKETING, INC., WALTER D. BORMANN, GEN- 
ERAL SERVICES CORPORATION, ELWoop L. (Woopy) NELSON, 
Corsica CATTLE INC. P & S Docket No. 5728. Con- 
sent as to Corsica Livestock Sales, Inc. .......... 
Consent with respect to Elwood L. (Woody) Nelson 


“Current month September 1982 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


Consent with respect to Corsica Livestock Marketing Inc. .............. 
Consent with respect to Walter D. Bormann 
Decision and Order Upon Admission of Facts By Reason of 
Default as to General Services Corporation 

DARLINGTON AUCTION MARKET, INc. P & S Docket No. 
5897. Consent 

DEMPSEY-JAMISON, INC. P & S Docket No. 5936. Consent 

DuQUOIN PACKING COMPANY, DECATUR PACKING DIVISION, and 
WILLIAM S. MarTIN. P&S Docket No. 5921.  Deci- 
sion and Order as to William S. Martin 

EMMETT LIVESTOCK COMMISSION Co., INC., a corporation, and L. 
KENNETH TROUTT, an individual. P & S Docket No. 
5954. Consent 

FaRK, PHIL. P&S Docket No. 6008. 

FEIDER PACKING COMPANY, INC. a corporation, and JAMES F. 
FEIDER, an individual. P & S Docket No. 5947. Con- 


FERRY BROTHERS, INC., and BUTLER WALLACE. P & S Docket 
No. 5949. Consent 
FREEMAN, DONALD O. P & S Docket No. 5939. Consent 
FREEMAN, JAY, COMPANY, INC. and J.J. FREEMAN. P&S 
Docket No. 5891. Consent 
FRESNO CATTLE FEEDING Co., a corporation, WRC CATTLE, INC., a 
corporation, WILLIAM R. JENKINS, an individual, Ross JEN- 
KINS, an individual, and CRAIG JENKINS, an individual. 
P & S Docket No. 5927. Decision and Order as to Re- 
seondent Preeno Cattle Reeding CO, «. acsnsse sisters a cena sis on shi» Cleeoatw's 927 
GLICK, ROGER d/b/a GLICK LIVESTOCK AUCTION. P & S Docket 
No. 5931. Consent 
GOLDBAUM, BERTON. P & S Docket No. 5978. Consent 1400 
*GREENWOOD PACKING PLANT, a corporation: Dixie LIvEsTOCK, 
INC., a corporation; and PHILLIP STOVER, an_individ- 
ual. P & S Docket No. 5793. Consent 
“Order Dismissing Complaint as to Respondent Phillip 
Stover 
HAMMOND, EVERETT. P & S Docket No. 5952. 
Supplemental Order 
* HATCHER, MIKE. P & S Docket No. 6050. Consent 
HATCHER, WILLIAM E. P & S Docket No. 5835. Decision 
and Order 
HEBER, GLEN d/b/a NEw Liperty Livestock AUCTION, MERCER 
County LIvesTocK AUCTION, and WALNUT AUCTION 
SALES. P &S Docket No. 5867. Consent 
HERSEY, ROBERT L., d/b/a HERSEY CATTLE COMPANY. 
Docket No. 5944. Consent 


*Current month September 1982 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 
Disciplinary Decisions—Cont. 


Hotmes Livestock, INc., and STEVE S. HOLMES, an individ- 
ual. P & S Docket No. 6001. Consent 

HuGHSTON, WILLIAM C., Marion Livestock AUCTION, INC., 
Rosert L. Bookout, JOHN R. Bookout, HILDA M. BooKoutT, 
CHARLES EF. WALCH, ROBERT H. ACKELS, and BRECKENRIDGE 
AUCTION and SALES Co. P &S Docket No. 5993. Con- 


Hu.inGs, PALMER G. “Bub” d/b/a OSAGE CouNTY LIVESTOCK AUC- 
TION. P & S Docket No. 6012. Consent 
Supplemental Order 
* Amended Order 
ILLINOIS QUALITY FEEDER PIG COMPANY, and ROGER WIND. 
P &S Docket No. 5972. Consent 
INTERSTATE PRODUCERS LIVESTOCK ASSOCIATION. P & S Dock- 
et No. 5945. Consent 
IREDELL LIVESTOCK COMPANY, CAROLINA STOCK YARDS COMPANY, 
WiLLiAM Howarp Horney, Harry L&E Horney, and 
WILLIAM J. FEIMSTER. P &S Docket No. 5988. Con- 
sent as to Iredell Livestock Company 1095 
Consent as to Carolina Stock Yards Company . 1097 
Consent as to William Howard Horney 1100 
Consent as to Harry Lee Horney 
Consent as to William J. Feimster 
JACOBSON, GERALD. P & S Docket No. 5637. 
tal Order 
KNICKERBOCKER MEATS, INC. 
Consent 
KREIDER, T. G. P &S Docket No. 5983. Consent 
KREINBERG & KRASNY, INC. P & S Docket No. 5970. Con- 


LANDIS, T. M., INC., a corporation, and ARDEN L. LANDIS, an indi- 
vidual. P & S Docket No. 5928. Consent . 

LARSEN, MIKE, d/b/a MIKE’S CATTLE Co. P&S Docket No. 
5863. Supplemental Order 

LoGAN, J.C., JR. and Jimmy LoGan, d/b/a Jimmy LoGaN LIvE- 
STOCK. P & S Docket No. 5913. Consent as to Jimmy 
Logan 

LYNCHBURG STOCKYARD, INC. a/k/a LYNCHBURG LIVESTOCK MaR- 
KET, INC. P&S Docket No. 5904. Supplemental Or- 


MatTTES LIvEsTOCK AUCTION MARKET, INC., a corporation, PHILIP 
MatTTEs, SR. & PHILIP MATTES, JR., individuals. P&S 
Docket No. 5911. CNN ao aa Us hye ein wie Ss 


*Current month September 1982 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


MENCHHOFER CATTLE COMPANY, a corporation, LYLE MENCH- 
HOFER, EDWARD WENDEL and RONALD EGBERT, individ- 
uals. P &S Docket No. 5844. Consent 
Consent as to Edward Wendel 
MICHELSON’S LIVESTOCK COMMISSION AUCTIONS, INC. 
Docket No. 5860. Supplemental Order 
MOoLNAK PACKING COMPANY. P & S Docket No. 5937. De- 
cision and Order 
Moore, THOMAS L. P & S Docket No. 6035. 
Order-Termination of suspension 
Morey, Dick H. P &S Docket No. 5912. Consent 
NorbD, STUART, BURTON NorD, THOMAS MARTIN, AMERICAN INTER 
NATIONAL MEAT IMPORTERS, INC., AMERICAN INTERNATIONAL 
MEAT COMPANY and SouTH FLORIDA MEAT IMPORTERS, 
INC. P & S Docket No. 6007. Consent Decision as to 
Respondents Stuart Nord, Burton Nord, American Interna- 
tional Importers, Inc., American International Meat Com- 
pany and South Florida Meat Importers, Inc. 
OLD SANTA FE Feepers, INc., d/b/a S Bar RANCH FEED- 
LOT. P & S Docket No. 6051. Consent 
PAULK AND BATTEN LIVESTOCK COMPANY, INC., Livestock MAR. 
KETERS, INC., and THURSTON PAULK, JR. P & S Docket 
No. 5780. Consent as to Paragraph II of the Complaint 
Consent as to Paragraphs III and IV of the Complaint 
Pike County Livestock MARKET, INC. a corporation, and 
CHARLES H. Day, an individual. P & S Docket No. 
6005. Consent 929 
POWELL, HUGH B. P &S Docket No. 5876. Decision and 
Order 1354 
R. J. ENTERPRISES, INC., and LLoyp E. HUSBAND. P & S Dock- 
et No. 6002. Default 1548 
RAWHIDE PACKING Co., INC. and ALEX KUMMER. P & S Dock- 
et No. 6009. Consent 1388 
ROBERTS ENTERPRISES, INC., a corporation, and MARVIN P. Ros- 
ERTS, an individual. P &S Docket No. 5777. Decision 
and Order 
Rose, LYNN W., an individual, and TWIN FALLS Livestock Com 
MISSION COMPANY, INC., a corporation. P & S Docket No. 
5946. Consent Decision as to Twin Falls Livestock Com- 
GH CORUM UENG i. 9h V5 sSie's ae Soa be ERA RG oA Dawe ORS 1386 
Consent Decision as to Lynn W. Rose 1557 
SANDERS, WAYNE. P & S Docket No. 6030. Consent 1566 
SANDOZ, KENNETH W. P&S Docket No. 5880. Consent 
* SerRATO, MICHAEL A. P & S Docket No. 6006. Consent 


*Current month September 1982 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


STEWART, THOMAS J., d/b/a OHIO VALLEY Livestock Com. 
PANY. P &S Docket No. 5969. Consent 
Supplemental Order 

STIEFEL Bros., INc., and SAM STIEFEL. P & S Docket No. 
5967. Decision and Order Upon Admission Of Facts By 
Reason Of Default 

Swirt INDEPENDENT PACKING COMPANY. P&S Docket No. 
6036. Consent 

TAYLOR, HENRY. P &S Docket No. 5941. 

THOMASTON BEEF AND VEAL, INC., a corporation, and WILLIAM A. 
VERDON, an individual. P &S Docket No. 5922. Con- 


TRENTON LIVESTOCK MARKET, INC., J. D. WILKERSON, MICHAEL 
WILKERSON and SARAH WILKERSON. P&S Docket No. 
5981. Decision and Order Upor. Admission of Facts By 
Reason of Default 

TROUTMAN, DONALD L. P & S Docket No. 6010. Consent 

TUCKER, RAYMOND L. and Tom J. TUCKER. P & S Docket No. 
5900. Consent 

Uinta LIVESTOCK COMMISSION Co., a corporation and Kay L. AN- 
DREASON, an_ individual. P&S Docket No. 6032. 
Consent 

VALDA, INC. a corporation, and G.L. CHERRY, an individ- 
ual. P &S Docket No. 5964. Consent 

VERNON STOCKYARDS, INC. P &S Docket No. 5974. 


WALLACE, JOHN THOMAS, JR. P&S Docket No. 6042. 
Consent 

WEINBERG, THOMAS B. and FREDERICK A. WEINBERG. 
Docket No. 5984. Consent 

WELCH, OLLIE, Meat Co., INC. and VINCENT D. AGUIRRE. 
P &S Docket No. 5902. Consent With Respect To Ollie 
Welch Meat Co., Inc 
Consent With Respect To Vincent D. Aguirre 

WHITEN, JAMES P. P&S Docket No. 5966. Decision and 
Order Upon Admission Of Facts By Reason Of Default 

WINDSOR AUCTION Co., INC., RICHARD E. PALSEY, JR., RAYMOND 
L. TUCKER, LARRY W. REED, and DoNALD D. Gast. P&S 
Docket No. 5907. Consent as to Raymond L. Tucker 
Consent with respect to Larry W. Reed 


REPARATION DECISIONS: 


Burt’s CATTLE RANCH, INC. v. DALE PECK, STANDISH STOCK- 
YARDS, INc., DoN HAYDEN, and MAMMOTH CAVE MARKETING 
CORPORATION. P & S Docket No. 5786. Order of Dis- 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


Reparation Decisions—Cont. 


BuSSMAN, ERNEST A. and PETER E. BUSSMAN d/b/a BUSSMAN 
Bros. RANCH v. BEEF & BULL EXCHANGE, INC. P&S 
Docket No. 5841. Decision and Order 

Davis, LoREN v. C. B. Livestock Co. P & S Docket No. 
5756. Order of Dismissal 

FurR, JOSEPH E. v. RONALD WARD and WESTWIND CATTLE Com- 
PANY. P & S Docket No. 5643. Order of Dismissal 

*HIGGINBOTHAM, ForREST W. v. TED BAKER & SON. P&S 
Docket No. 5965. Decision and Order 

* JAEGER, MELVIN v. PRODUCERS ORDER BuyING COMPANY. 
P & S Docket No. 6019. Order of Dismissal 

NAPOLEON LIVESTOCK AUCTION, INC. v. ROLLIN SODERHOLM d/b/a 
SODERHOLM LIVESTOCK SALES. P & S Docket No. 
5890. Decision and Order 

RUSSELL, STEVEN P. II v. R. L. Scumipt, DVM, THE Kansas Ciry 
Stock YARDS COMPANY OF MAINE, WILSON, FLYNN, 
LAWS—STANDISH COMPANY, ROBERT BRICKER, and MIAMI 
County Livestock Company, INC. P&S Docket No. 
5877. Decision and Order 

SANCHEZ, ROBERTO RODRIGUEZ v. HRDLICKA Bros. LIVESTOCK 
SALES, INC. P &S Docket No. 5737. Decision and Or- 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
AGRICULTURE DECISIONS 
COURT DECISIONS: 


C. B. Foops, INc. v. UNITED STATES DEPARTMENT OF AGRICUL- 
TURE. (Civil Action No. 81-2197) (USDA PACA 
Docket No. 2-5544). Petition for review, denied 

CoLUMBUS Fruit ComPANY, INC. v. JOHN R. BLCck, Secretary of 
Agriculture, UNITED STATES DEPARTMENT OF AGRICULTURE, 
and UNITED STATES OF AMERICA. (USDA PACA Docket 
No. 2-5538).  Secretary’s decision affirmed 

KAFCSAK, RUDOLPH J. d/b/a ACME Foops v. THE SECRETARY OF 
AGRICULTURE for the United States of America and THE 
UNITED STATES OF AMERICA. (USDA PACA Docket No. 
2-5307). | Secretary’s decision affirmed 

UNITED FRUIT AND VEGETABLE Co., INC. v. DIRECTOR OF THE FRUIT 
& VEGETABLE DIvIsION, Marketing Service United States 
Department of Agriculture, and JoHN BLock, Secretary of 
Agriculture. (USDA PACA Docket No. 2-5536). 
Secretary’s decision affirmed 
Supreme Court Decision, certiorari denied, Secretary’s de- 

cision affirmed 


*Current month September 1982 decisions. 
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ALEX’S PRODUCE. PACA Docket No. 2-5630. Decision 
and Order 

CoLumBus Fruit Company, INC. PACA Docket No. 
2-5538. Order Vacating Stay 

CUMBERLAND PRODUCE Co., INC. PACA Docket No. 
2-6092. Consent 

*DeFeo, ANNA, d/b/a CENTRAL Propuce Co. PACA Docket 
No. 2-5895. Decision and Order 

DeLisi, JOE, Fruit Co. PACA Docket No. 2-5859. Con- 


DRABEK, ROBERT L., Co., INC. 
Consent 

FARM FRESH PRODUCE Co. PACA Docket No. 2-6000. De- 
fault 

FARMWEST Fruit Factors, INC., and NORTHWEST FRUIT SALES, 
INC. PACA Docket No. 2-5843. Decision and Order 

FINER Foops SALES Co., INC. PACA Docket No. 2-5543. 
Decision and Order 
Stay Order 

FoREST AVENUE PRODUCE Co. 
Consent 

*Fruir UNLIMITED TRUCKING, INC. PACA Docket No. 

2-6023. Consent 

HAMPSHIRE OPEN’ AIR-MKT, INC. PACA Docket No. 
2-5675. Decision and Order 
Denial of Petition for Reconsideration 

Henry, J.H., PRopucE Company, INC. PACA Docket No. 
2-5796. Default 

KAFCSAK, RUDOLPH JOHN d/b/a ACME Foop COMPANY. 
Docket No. 2-5307. Order (Lifting Stay And Reinstat- 
ing Prior Order) 

KempF, FE. L., & Son, INc. PACA Docket No. 2-5882. 
cision and Order 

MEIER, JOHN & Son, INC. PACA Docket No. 2-5860. Con- 


MICHIGAN QUALITY Foops, INc. PACA Docket No. 2-5831. 
Consent 

Na, KELVIN S., d/b/a Kin Yip CoMPANY. PACA Docket No. 
2-6002. Default 

*New JERSEY Tomato Co., Inc. PACA Docket No. 
2-5942. Default 

NIELSEN PRODUCE Co. PACA Docket No. 2-5919. 
sion and Order 

NORTH AMERICAN PRODUCE DISTRIBUTORS, INC. PACA Docket 
No. 2-5742. Decision and Order 
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*PrECIOSA PACKING Housk, _ INC. PACA Docket No. 
2-5964. Default 
PREFERRED PRODUCE Co., INC. PACA Docket No. 2-5720. 
Decision and Order 
RANDLES, BENNY R. d/b/a LOWELL Propuce, INC. PACA 
Docket No. 2-5920. Default 
*Re, JOSEPH VINCENT, d/b/a BuD RE WHOLESALE Fruits & VEGE- 
TABLES. PACA Docket No. 2-6032. Consent 
SALADINO, C., & Son. PACA Docket No. 2-6001. Default 
Srowe, CARLTON F., INc., a/t/a SOUTHERN TIER PRODUCE 
Co. PACA Docket No. 2-5730. Decision and Order 
TOMMIES CELLO-PAK, INC. PACA Docket No. 2-5791. De- 
cision and Order 
UNITED FRUIT AND VEGETABLE Co., INC. PACA Docket No. 
2-5536. Order (Vacating Stay) 
V. P.C., INc., t/a PETER T. GLAKAS PRODUCE. PACA Docket 
No. 2-5844. Decision and Order 
* WATERMILL Export, INC. PACA Docket No. 2-5989. Con- 


YADEN, KEELER & YOUNG, INC. 
Decision and Order 


REPARATION DECISIONS: 


* A.C.A. MusHRoom, INc. v. C&G Musuroom Co. or FLorIDA, 
INC. PACA Docket No. 2-6046. Order of Dismissal 1829 
ABATTI PRODUCE, INC. v. W. F. PINCKNEY Co., INC. PACA 
Docket No. 2-5976. Reparation Order 783 
ADMIRAL PACKING COMPANY v. FRUIT UNLIMITED, INC. PACA 
Docket No. 2-5934. Reparation Order 590 
ADMIRAL PACKING Co. v. PREVOR-MAYRSOHN INTERNATIONAL, 
INC. PACA Docket No. 2-5802. Dismissal 
AGRI SALES v. SAMUEL SIMON PETRO d/b/a SAM PETRO PRODUCE 
Co. PACA Docket No. 2-5975. Decision and Order 
ALGER FARMS v. PRODUCE BROKERS, INC. PACA Docket No. 
2-5879. Decision and Order 
ALL STATE PACKERS, INC. v. BANANAS, INC. PACA Docket 
No. 2-6010. Reparation Order 
ALLEN, RUSSELL W. v. New ENGLAND Farms, INC. PACA 
Docket No. 2-5647. Dismissal 
AMERICAN BANANA Co. INC. v. LATIN BELLY LIMITED. PACA 
Docket No. 2-5947. Decision and Order 
AMERICAN BANANA Co., INC. v. MARVIN GRAY. PACA Docket 
No. 2-5825. Decision and Order 
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APKARIAN, T., & SONS v. Fruit UNLIMITED, INC. PACA Dock- 
et No. 2-5935. Reparation Order 

ARKANSAS TOMATO Co. v. ANTHONY M. ARENA d/b/a ARENA PRO- 
pUCE Co. and CENTRAL MARKETING ASSOCIATES, INC. 
PACA Docket No. 2-5782. Decision and Order 
Stay Order 
Order Denying Petition For Reconsideration 

AYALA & SONS PropucE Co. v. J. D. (JOHNNY) LowE, JR., Co., 
INC. PACA Docket No. 2-5854. Order of Dismissal 

BENGARD, ToM, RANCH, INC. v. ARIZONA FRESH Foops, INC. 
PACA Docket No. 2-5875. Stay Order 

BENGARD, ToM, RANCH INC. v. TOMATOES INC. PACA Docket 
No. 2-5979. Decision and Order 

* Denial of Petition for Reconsideration 

BIANCHI & SONS PACKING Co. v. M F W TruckIna, INc., d/b/a 
TRIANGLE ENTERPRISES. PACA Docket No. 2-5812. 
Decision and Order 

*“Big RED” TOMATO PACKERS v. KENNETH P. Davis d/b/a CENTRAL 

VIRGINIA PRODUCE’ Co. PACA Docket No. 
2--5915. Decision and Order 

BLUE GOOSE GROWERS, INC. v. PREVOR-MAYRSOHN INTERNATION- 
AL, INC. PACA Docket No. 2-5801. Decision and Or- 


* BONAFEDE, J., & SON v. Conroy Co., INc. PACA Docket No. 
2-6079 Order Requiring Payment of Undisputed 
Amount 

*Borpces, ALEX, Co. v. Sam WANG Foop Corp. PACA Docket 
No. 2-5902. Decision and Order 

* BRANIX TRUCKING v. CUMBERLAND PRODUCE Co.., INC. 

Docket No. 2-5991. Decision and Order Soe 
BRYANT, Ray d/b/a Ray BRYANT PACKING Co. v. A & J PRODUCE 
CorP. PACA Docket No. 2-5685. Dismissal 

“BRYANT, Ray, d/b/a Ray BRYANT PACKING Co. v. POPULAR FRUIT 
& Propuce, INc. PACA Docket No. 2-5449. Order 
of Dismissal 

BRYANT, Ray, PACKING Co. v. LLoypD MEYERS Co. 
Docket No. 2-5855. Order of Dismissal 

BURTON, JAMES v. ALVIN KEENAN, LID. PACA Docket No 
2-5759. Decision and Order 

BusuMaNn, H. R., & Son, Corp. v. Victor Foops, INc. PACA 
Docket No. 2-5865. Decision and Order 

BUSHMAN, Harry, INC. v. COMMODITY MARKETING COMPANY. 
PACA Docket No. 2-5823. Decision and Order 

CAAMANO Bros., INC. v. HARBOR BANANA DISTRIBUTORS, INC. 
altia WHOLESALE FRESH Foops. PACA Docket No. 
2-5878. Stay Order 
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CALAVO GROWERS OF CALIFORNIA v. THE Guy C. PANNO Com. 
PANY, INC. PACA Docket No. 2-5883. Dismissal 
CaL-CEL MARKETING, INC. v. FRuIT UNLIMITED, INC. PACA 
Docket No. 2-5928. Reparation Order 

CALIFORNIA LETTUCE FaRMS, INC. v. FRESH-PAK Foops, INC. 
PACA Docket No. 2-5189. Dismissal 

CAL-VEG SALES, INC. v. ARIZONA FRESH Foops, INC. PACA 
Docket No. 2-5873. Stay Order 

CARDINAL DISTRIBUTING Co., INC. v. GRANADA MARKETING, INC. 
d/b/a RicHarD A. GLass Co. PACA Docket No. 
2-5814. Decision and Order 

*CasE, DouGcLas d/bla CASE PRopUCE COMPANY v. SAMUEL 

SIMON PETRO d/b/a SAM PETRO PRODUCE. PACA Docket 
No. 2-5914. Decision and Order 

CASTLE & CooKE, INC. v. ARIZONA FRESH Foops, INC. PACA 
Docket No. 2-5904. Stay Order 

CHICAGO OxFoRD Co. v. TUCHTEN-ALTMAN COMPANY and/or 
STADELMAN Fruit, INC. PACA Docket No. 2-5669. 
Dismissal 
Stay Order 
Order on Reconsideration 

CHIQUITA BRANDS, INC. v. ARIZONA FRESH Foops, INC. 
Docket No. 2-5893. Stay Order 

*CoNSUMERS PropuUCE ComPANyY INC. OF PITTSBURGH v. MIKRITA 

INCORPORATED a/t/a BELLE AIR IGA FOODLINER. PACA 
Docket No. 2-5984. Decision and Order 

CUSUMANO Bros., INC. v. TONY’s Propuce, INc. PACA Dock- 
et No. 2-5963. Order Requiring Payment Of Undisput- 
ed Amount 

D. J.B. Farms. v. ToMATogs, INC. PACA Docket 
2-5985. Order Requiring Payment Of Undisputed 


1830 

D & S Sates Co., Inc. v. D’ARRIGO Bros. Co. OF CALIFOR- 

NIA. PACA Docket No. 2-5840. Decision and Order 751 

Stay Order and Extension Of Time For Filing Petition To 

Rehear, Reargue, and Reconsider 

Dismissal Of Petition For Reconsideration 
D’ARRIGO Bros. Co. OF CALIFORNIA v. FruIT UNLIMITED, INC. 

PACA Docket No. 2-5929. Reparation Order 
D’ARRIGO BROTHERS COMPANY OF CALIFORNIA v. W. F. PINCKNEY 

Co., INC. PACA Docket No. 2-5950. Reparation Or- 


DE BRuYN PropucE Co. v. MICHIGAN REPACKING & PRODUCE 
Co. PACA Docket No. 2-5804. Decision and Order 
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DEL MONTE BANANA COMPANY v. ARIZONA FRESH FOooDs, 
INC. PACA Docket No. 2-5870. Stay Order 

DEL MONTE BANANA CoMPANY v. HARBOR BANANA DISTRIBUTORS, 
INC. a/t/a WHOLESALE FRESH Foops. PACA Docket No. 
2-5887. Stay Order 

Dew-Grow INc. a/t/a CENTRAL WEST PRODUCE v. BANANAS, 
INC. PACA Docket No. 2-6007. Reparation Order 

Dittz & KLODENKO v. Foop SERVICES UNLIMITED INCORPORAT 
ED. PACA Docket No. 2-5579. Dismissal 

EMMERT TRANSFER CO. v. MICHIGAN QUALITY Foops, INC. 
PACA Docket No. 2-5806. Stay Order 

EVERETT, DALE W. d/b/a DALE’S FRuIT MARKET v. W. F. PINCK- 
NEY Co., INC. PACA Docket No. 2-5981. Order of 
Dismissal 

EVERKRISP VEGETA8LES, INC. v. H.E. Butt GroceRY Com- 
PANY. PACA Docket No. 2-6040. Order of Dismiss- 


FIESTA FARMS COOPERATIVE v. TAMARA Foops, INC., a/t/a SUN 
RinGc Foops. PACA Docket No. 2-5735. Decision 
and Order 

FISHER, BRADLEY J. v. ACTON Co., INCc., d/b/a GORDON 
Foopbs. PACA Docket No. 2-5837. Decision and Or- 


FROSTEG, Max d/b/a THE BULL FRosTEG Co. v. FRANCES SALADINO 
and JOE SALADINO d/b/a C. SALADINO AND SON. PACA 
Docket No. 2-5899. Reparation Order 

FRUIT SALAD, INC. v. JAMES R. KENNEY Co., a/t/a JIM’S PEELED 
POTATOES. PACA Docket No. 2-6029. Reparation 
Order 

GAGLIANO, A., Co., INC. v. THE AUSTER COMPANY, INC. 

Docket No. 2-5997. Order Requiring Payment Of Un- 
disputed Amount 

GARIN COMPANY, THE v. FRESH ACRES, INC. PACA Docket 
No. 2-5891. Decision and Order . . 

GARIN COMPANY, THE v. HOVERSEN & SONS PACA Docket 
No. 2-5805. Decision and Order 

GARIN COMPANY, THE v. NEW ENGLAND FARMS PACKING Co., INC. 
a/tla DIMARE-NEW ENGLAND FARMS. PACA Docket No. 
2-5817. Decision and Order 

GENERAL PRODUCE, INC. v. CHARLES H. CLoup, d/b/a EDGEWooD 
PRODUCE Co. PACA Docket No. 2-5820. Decision 
and Order 

GEORGIA VEGETABLE Co., INC. v. BATTAGLIA PRODUCE SALES, 
INC. PACA Docket No. 2-5756. Decision and Order 
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GOLD Coast PACKING INC. v. ARIZONA FRESH Foops, INc. 
PACA Docket No. 2-5912. Stay Order 

GOLD Coast PACKING INC. v. BANANAS, INC. PACA Docket 
No. 2-6005. Reparation Order 

*Grarr, Encar H., JR. v. CHANDLER-TROPIC Co., INC. 

Docket No. 2-5944. Decision and Order 

GRATZ & UTTER v. SANSU PRODUCE Co., INC. PACA Docket 
No. 2-5808. Decision and Order 

GREEN VALLEY PRODUCE Co-Op v. BEN H. ROBERTS PRODUCE, 
INC. PACA Docket No. 2-5734. Decision and Order 

GREEN VALLEY PRODUCE Co-Op uv. NICHOLAS J. ZERILLO, 
INC. PACA Docket No. 2-5824. Decision and Order 

GRIFFIN & BRAND SALES AGENCY, INC. v. BIALAS PRODUCE Co., 
INC. PACA Docket No. 2-5955. Decision and Order 

HALL, H. & Co., INc. v. CONSOLIDATED PRODUCE COMPANY, 
INC. PACA Docket No. 2-5967. Decision and Order 

HANESS, MARK L. d/b/a C. J.’s BROKERAGE v. ARIZONA FRESH 
Foops, INC. PACA Docket No. 2-6035. Stay Order 

HARDEN FARMS OF CALIFORNIA. v. FRUIT UNLIMITED, INC. 
PACA Docket No. 2-5927. Reparation Order 

HARRISON, AL, COMPANY DISTRIBUTORS v. ARIZONA FRESH Foops, 
INC. PACA Docket No. 2-5877. Stay Order 

HILLCREST SALES, INC. v. BANANAS, INC PACA Docket No. 
2-6011. Reparation Order 

HOLLINGSWORTH, JOHN M. d/b/a HOLLINGSWORTH CITRUS SALES 
v. PREVOR-MAYRSOHN INTERNATIONAL, INC. PACA Dock- 
et No. 2-5803. Decision and Order 

HOMESTEAD POLE BEAN Co-Op, INC. v. PRODUCE BROKERS 
INC. PACA Docket No. 2-5866. Decision and Order 

HOMESTEAD TOMATO PACKING Co., INC. v. AUSTIN J. MERKEL Co., 
INC. PACA Docket No. 2-5528. Order Upon Recon- 
sideration 

HOMESTEAD TOMATO PACKING Co., INC. v. C. SALADINO & 
SON. PACA Docket No. 2-5937. Order Requiring 
Payment Of Undisputed Amount 

HORWATH AND Co., INC. d/b/a GONZALES PACKING COMPANY v. 
EK. VEGA & Sons’ PRODUCE. PACA Docket No. 
2-5774. Decision and Order 

HORWATH AND Co., INC. a/t/a GONZALES PACKING COMPANY Co. 
v.M F W _ Truckinac Inc., d/b/a TRIANGLE ENTER- 
PRISES. PACA Docket No. 2-5811. Decision and Or- 


*“HorwaTH and Co., INc. altla GONZALES PackING Co. 
v. TOMATOES, INC. PACA Docket No. 2-5978. Order 


of Dismissal 
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HowarpD Farms, INC. v. ORVAL KENT Foop Co., INc. 
Docket No. 2-5540. Decision and Order 

HUBBARD COMPANY, THE v. THE AUSTER COMPANY, INC., and/or 
UNITED PrRopUCE DISTRIBUTORS, INC. PACA Docket No. 
2-5793. Decision and Order 

INDIAN RIVER CITRUS SALES, INC. v. PREVOR-MAYRSOHN INTERNA- 
TIONAL, INC. PACA Docket No. 2-5818. Decision 
and Order .... 

INGLIS, JOHN, FROZEN Foops v. CONSOLIDATED BROKERS, INC. 
and/or CONTINENTAL ORG. OF Dist. ENTERPRISES t/a 
CODE. PACA Docket No. 2-5676. Order of Dismiss- 


Correction of Order of Dismissal 

INN Foops, INc. v. FALL RIVER CANNING COMPANY. PACA 
Docket No. 2-5366. Decision and Order 

*INouyE, Mrs v. Nick Deis Company, INC. PACA Docket 

No. 2-5965. Decision and Order 

J-B DISTRIBUTING Co. v. W. F. PINCKNEY Co., INC. 
Docket No. 2-5949. Reparation Order 

JOLIVETTE PRODUCE v. J & J DISTRIBUTING Co. PACA Docket 
No. 2-5768. Decision and Order 

KING SALAD Avocapo Co., INC. v. ARIZONA FRESH Foops, 
INC. PACA Docket No. 2-5871. Stay Order 

KISER & Sons, INC. v. CLARY Housg, INc. PACA Docket No. 
2-5621. Dismissal 

* KuROKI, GEORGE v. BERRYHILL’S PRODUCE. PACA Docket No. 

2-5961. Decision and Order . 

LAMANTIA-CULLUM-COLLIER & Co., INc. v. L&M BROKERAGE 
Co., INC. PACA Docket No. 2-5917. Decision and 
Order 

LAMANTIA-CULLUM-COLLIER & Co., INC. v. M. TROMBETTA & 
Sons, INc. PACA Docket No. 2-5704. Decision and 


LAMANTIA-CULLUM-COLLIER ENTERPRISES, INC. v. HOULEHAN, 
INC. PACA Docket No. 2-5821. Decision and Order 
Stay Order 
Order on Reconsideration 

LA MANTIA-CULLUM-COLLIER ENTERPRISES, INC. v. SOL SALINS, 
INC. PACA Docket No. 2-5816. Decision and Order 

LENNARD, WAYNE J. & Sons, INC. v. CHARLES A. Dezort, INC., 
and/or DAN-DEE PRETZEL & Potato Cuip CoMPANY, and/or 
AMERICAN SPECIALITY Foops, INC. PACA Docket No. 
2-5993. Decision and Order 

MAGIC VALLEY POTATO SHIPPERS, INC. v. REX E. SPARKS PRO- 
DUCE. PACA Docket No. 2-5794. Dismissal 
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MANA-HILL PACKING Co., INC. v. BILL RUSSELL ENTERPRISES, 
INC. PACA Docket No. 2-5905. Stay Order 

MANN, GEORGE E. v. MANUEL GUAJARDO d/b/a GUAJARDO PRO- 
DUCE AND SON. PACA Docket No. 2-5758. Decision 
and Order 
Order Denying Request For Extension 

MANN PACKING Co., INC. v. VEGETABLE SPECIALISTS Co. 
PACA Docket No. 2-5829. Decision and Order 

MANNING, JOHN, & Co., INC. v. CENTRAL VIRGINIA PRODUCE 
Co. PACA Docket No. 2-5799. Decision and Order 

MATELSON, Don I. d/b/a New Day DISTRIBUTORS v. FRUIT UNLIM- 
ITED, INC. PACA Docket No. 2-5925. Reparation Or- 


MAzZZIE FARM SALES, INC. v. HARBOR DISTRIBUTORS, INC. a/t/a 
WHOLESALE FRESH Foops. PACA Docket No. 2-5880. 
Stay Order 

MEIER, JOHN AND SON, INC. v. M. OrruTtt BROKERAGE Co., 
Inc. PACA Docket No. 2-5827. Decision and Order 

MENDELSON-ZELLER (Co., INC. vu. PETER J. SCHMITT Co., 
INC. PACA Docket No. 2-5663. Decision and Order 
Order on Reconsideration 

MERIT PACKING COMPANY v. WILLIAM G. YOKELEY, d/b/a WILLIAM 
BILLY YOKELEY. PACA Docket No. 2-5977. Decision 
and Order 

MILLS, JAMES, GROWERS SERVICE COMPANY v. A & J PRODUCE 
Corp. PACA Docket No. 2-5861. Order of Dismiss- 


MILLS, JAMES, GROWERS SERVICE Co. v. YARDEN, KEELER & 
YOUNG, INC. PACA Docket No. 2-5868. Decision 
and Order 

MINAMI, YATARO, d/b/a Hy MINAMI SONS v. ARIZONA FRESH 
Foops, Inc. | PACA Docket No. 2-5896. Stay Order 

MINAMI, YATARO, d/b/a H.Y. Minamt & Sons. v. FRuit 
UNLIMITED, INC. PACA Docket No. 2-5933. Repara- 
tion Order 

Misira, TONY & SON Propuce v. H. Brooxs & Co., 
PACA Docket No. 2-5753. Dismissal 

Misira, ToNy & SON PRODUCE v. CONTINENTAL MINNESOTA. 
PACA Docket No. 2-5752. Decision and Order 

Misira, Tony & Son PRODUCE v. NORTHWEST PRODUCE Co., 
INC. PACA Docket No. 2-5766. Decision and Order 

Mista, TONY & SON PRODUCE v. TWIN City PRODUCE. PACA 
Docket No. 2-5776. Decision and Order 

MONTEREY BAY PACKING Co. v. FRUIT UNLIMITED, INC. 

Docket No. 2-5931. Reparation Order 

MONTGOMERY SALES BROKERS v. V. F. LANasA, INC. 
Docket No. 2-5684. Decision and Order 
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MounrtTAIN Mist PACKERS v. HARVEST HOUSE MARKETING CORPO- 
RATION. PACA Docket No. 2-5620. Order of Dis- 
missal 

Murpny, O. P., PRopUCE CoMPANY, INC. a/t/a O. P. Murpuy & 
Sons v. KELVIN S. NG d/b/a Kin Yip Company. PACA 
Docket No. 2-5848. Decision and Order 

NAAM PACKING ComMPANY v. M. F. W. TruckING, INc. d/b/a TRI. 
ANGLE ENTERPRISES. PACA Docket No. 2-5813. De- 
cision and Order 

Nava, Davip, & SONS v. E. VEGA & SONS PRODUCE. PACA 
Docket No. 2-5748. Decision and Order 

NorTH AMERICAN PRODUCE DISTRIBUTORS, INC. v. EDDIE ARAKE- 
LIAN. PACA Docket No. 2-5586. Decision and Or- 


NORTHERN Fruit Co., INC. v. LESTER DISTRIBUTING Co. 
Docket No. 2-6051. Order of Dismissal 
ONEONTA TRADING CORPORATION v. WALTER GAILEY & SONS, 
INC. PACA Docket No. 2-5830. Decision and Order 
PACKERS SALES ASSOCIATES, INC. v. PROJECT TRADEWINDS, 
INC. PACA Docket No. 2-5308. Order of Dismissal 
PALIS, PETER d/b/a PETER PALIS FARM v. THE INTERNATIONAL 
Fruit Propucts Co. PACA Docket No. 2-5788. De- 
cision and Order 
PANDOL BROTHERS, INC. v. HARBOR BANANA DISTRIBUTORS, 
Inc. PACA Docket No. 2-5807. Stay Order 
*Pappas & Co. v. A & J Propuce Corp. PACA Docket No. 
2-5952. Decision and Order 
PapPAS, PETE, & SONS, INC. v. PIONEER PRODUCE COo., 
PACA Docket No. 2-5916. Order Requiring Payment 
Of Undisputed Amount And Notice To Show Cause 
Order of Dismissal 
*PARAMOUNT PrRopucE, INC. v. MICHEAL Bros., INC. 
Docket No. 2-5924. Decision and Order 
PARKS CoMPANY, INC., THE KEN v. HAROLD H. UTTER and Ray- 
MOND L. UTTER d/b/a GRATZ & UTTER. PACA Docket No. 
2-5786. Decision and Order 
PaT BROKERAGE Co., INC. v. W. F. PINCKNEY Co., INC. 
Docket No. 2-5690. Reparation Order 
PETRO, SAMUEL SIMON, d/b/a SAM PETRO PRODUCE v. E. VEGA AND 
Sons, INc. PACA Docket No. 2-6036. Order Requir- 
ing Payment of Undisputed Amount 
* PHILADELPHIA Fruir EXCHANGE, INC. v. GARDEN STATE FARMS, 
INC. PACA Docket No. 2-5953. Decision and Order 
*PHILLirs, JOE, Inc. v.G & T TeRMINAL PackaGING Co., 
INC. PACA Docket No..2-5769. Decision and Order 


*Current month September 1982 decisions. 
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PINTO BROTHERS, INC. v.CarioTO Fruit DISTRIBUTORS, 
INC. PACA Docket No. 2-5886. Decision and Order 

PLEASANT VALLEY VEGETABLE Co-Op v. Rost. T. COCHRAN & Co., 
INC. PACA Docket No. 2-5850. Decision and Order 

Power, T.J., & COMPANY v. AFFILIATED OF F LoripA, INC. 
PACA Docket No. 2-5834. Decision and Order 

Power, T. J., & COMPANY v. FLORIDA Foop DIVISION oF LUCKY 
Srores, INC. a/t/a KasH ‘N’ KARRY FRIENDLY SUPER MAR- 
KETS. PACA Docket No. 2-5835. Decision and Or- 


PRETTYMAN, C.J., JR., INc. v. D. J. LAMANTIA INC. PACA 
Docket No. 2-5888. Decision and Order 

PRODUCE PropucTs, INC. v. ARIZONA FRESH Foops, INC. 
PACA Docket No. 2-5869. Stay Order 

PROFFER WHOLESALE PRODUCE Co., INC. v. W. F. PINCKNEY Co., 
Inc. PACA Docket No. 2-5959. Reparation Order 

PRUETTE, GRADY v. E. VEGA & SONS PRODUCE. PACA Docket 
No. 2-5660. Decision and Order 

PuRE GOLD, INC. v. GOLDEN STATE DISTRIBUTORS. PACA 
Docket No. 2-5941. Decision and Order 

RANDALL, NORMAN D. v. RICHARD LAND. PACA Docket No. 
2-5898. Decision and Order 

REIMAN, C. A. d/b/a Tri PoINts WESTERN v. FRUIT UNLIMITED, 
INC. PACA Docket No. 2-5936. Reparation Order 

RELAN, JOSEPH A. d/b/a RELAN PRODUCE FARMS v. GEORGIA 
VEGETABLE Co., INC. PACA Docket No. 2-5798. 
Decision and Order 

RELAN PRODUCE FARMS v. GEORGIA VEGETABLE CO., 
PACA Docket No. 2-5798. Stay Order 
Order on Reconsideration 

RIVERSIDE STRAWBERRY COOLERS, INC. v. W. F. PINCKNEY Co., 
Inc. PACA Docket No. 2-5951. Reparation Order 

RoBINSON, C. H., COMPANY v. FLOYD J. BEYER. PACA Docket 
No. 2-5881. Decision and Order 

ROGERS BROKERAGE Co. v. Macic City PRopucE Co., 
PACA Docket No. 2-5864. Decision and Order 

ROYAL PACKING Co. v. Ep GIVEN, INc. PACA Docket No. 
2-5822. Decision and Order 

ROYAL PACKING COMPANY uv. PAOLO VOLPE & SONS, 
PACA Docket No. 2-5849. Decision and Order 

SALINAS MARKETING COOPERATIVE v. ARIZONA FRESH Foops, 
Inc. PACA Docket No.2-5911. Stay Order 

SALINAS MARKETING COOPERATIVE v. TOM LANGE Co., INC. 
PACA Docket No. 2-5810. Decision and Order 

SCHOOL PANTRY, INC. v. LATIN BELLY LIMITED. PACA Docket 
No. 2-5946. Reparation Order 
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SHAFER LAKE Fruit, INc. v. KMC Foops INc. PACA Docket 
No. 2-5890. Dismissal 

SHorE, A.G., Co., INc. v. FouR SEASONS WHOLESALE PRo- 
DUCE. PACA Docket No. 2-5743. Decision and Or- 


SILVER CREEK PACKING COMPANY, INC. v. Fruit UNLIMITED, 
INC. PACA Docket No. 2-5926. Reparation Order 

Stx L’s PackinG ComPANy, INC. v. ARIZONA FRESH Foops, 
INC. PACA Docket No. 2-5851. Decision and Order 

Six L’s PAackING Co., INc. v. C. SALADINO AND SON. PACA 
Docket No. 2-5918. Order Requiring Payment Of Un- 


INC. PACA Docket No. 2-5680. Decision and Order 

SMELTZER ORCHARD COMPANY v. KrouPa’s, INC. PACA Dock- 
et No. 2-5838. Order of Dismissal 

SOUTHLAND PropUCE Co. a/t/a WESTERN Fruit SALES Co. 
v. DELTA PACKING COMPANY. PACA Docket No. 2-5701. 
Decision and Order . . 

SPADA DISTRIBUTING Co., INC. v. G & T TERMINAL PACKING Co., 
INC. PACA Docket No. 2-5901. Order of Dismissal 

SQUILLANTE & ZIMMERMAN SALES, INC. a/t/a SIMON AND FRENCH 
v. THE AUSTER Co. PACA Docket No. 2-6054. Order 
of Dismissal 

STANDARD FRUIT & STEAMSHIP COMPANY v. JOS. NOTARIANNI & 
ComMPANY, INC. PACA Docket No. 2-5819. Decision 


Co. PACA Docket No. 2-5987. Order Requiring 

Payment Of Undisputed Amount s Mtoe Daas a Oe 

Decision and Order fated ... 1640 
STARR PropucE Co. INC. v. FouR SEASONS WHOLESALE PRO 

DUCE. PACA Docket No. 2-5986. Reparation Order 997 
Stoops & WILSON, INC. v. WHOLESALE PRODUCE EXCHANGE. 

PACA Docket No. 2-5775. Decision and Order ere a 
SUNKIST GROWERS, INC. v. FISHMAN PRODUCE Co. 

Docket No. 2-5697. Decision and Order 
SUNKIST GROWERS, INC. v. FISHMAN PRODUCE COMPANY. 

PACA Docket No. 2-5698. Decision and Order 
SUNKIST GROWERS, INC. v. FISHMAN PRODUCE COMPANY. 

PACA Docket No. 2-5699. Decision and Order 
SUNKIST GROWERS, INC. v. FISHMAN PRODUCE COMPANY. 

PACA Docket No. 2-5700. Decision and Order 
SUNKIST GROWERS, INC. v. FISHMAN PRODUCE COMPANY. 

PACA Docket No. 2-5705. Decision and Order 
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SUPERIOR FARMING COMPANY v. BANANAS, INC. PACA Docket 
No. 2-6004. Reparation Order 

Symms Fruit RANCH, INC. v. ARIZONA FRESH Foops, INc. 
PACA Docket No. 2-5876. Order of Dismissal 

TEIXEIRA FARMS, INC. v. ARIZONA FRESH Foops, INC. 
Docket No. 2-5913. Stay Order 

TEIXEIRA FARMS, INC. v. BANANAS, INC. PACA Docket No. 
2-6009. Reparation Order 

TEIXEIRA FARMS, INC. v. FRuIT UNLIMITED, INC. PACA Docket 
No. 2-5930. Reparation Order 

Texas CITRUS EXCHANGE v. ARIZONA FRESH Foops, INc. 
PACA Docket No. 2-5874. Stay Order 

TOMATOES, INC. v. ARISTA PRODUCE CorP. PACA Docket No. 
2-5908. Decision and Order 

UNITED Potato DistTRIBUTORS, INC. v. PoTATO SALES COMPANY, 
INC. PACA Docket No. 2-5892. Order of Dismissal 

V.P.S. INTERNATIONAL v. TRADE WEST MERCHANDISING, INC. 
PACA Docket No. 2-5907. Order of Dismissal 

VAL-MEX Fruit COMPANY, INC. v. ARIZONA FRESH Foops, 
INC. PACA Docket No. 2-5872. Stay Order 

VEGPACK, INC. v. BANANAS, INC. PACA Docket No. 
2-6006. Reparation Order 

VEGPAK, INC. v. BANANAS, _ INC. PACA Docket No. 
2-6008. Reparation Order 

VEGPAK, INC. v. Fruit UNLIMITED, INC. PACA Docket No. 
2-5932. Reparation Order 

WELLER, RICHARD PHILLIP d/b/a RICHARD WELLER v. WILLIAM P. 
GEORGE d/b/a WILLIAM ‘KING’ GEORGE. PACA Docket 
No. 2-5773. Decision and Order 
Denial Of Petition To Reopen 

WELLING, PAUL, INC. v. W. L. BAREFOOT d/b/a BAREFOOT WHOLE- 
SALE & PRODUCE. PACA Docket No. 2-5856. Deci- 
sion and Order 

West COAST PRODUCE SALES, INC. v. J & J DISTRIBUTING CoM- 
PANY. PACA Docket No. 2-5770. Dismissal 

West Coast PRODUCE SALES, INC. v. J & J DISTRIBUTING Co. 
PACA Docket No. 2-5762. Decision and Order 

WESTSIDE PRODUCE Co. v. FE. L. Kempr & Son, INC. PACA 
Docket No. 2-4866. Dismissal 

WISCONSIN PICKLE PRODUCERS, INC. v. CHICAGO PICKLE PROD- 
ucts, INC. PACA Docket No. 2-5751. Decision and 
Order 

WYSOCKI SALES, INC. v. GEL-PAK, INC., and C. H. ROBINSON Com- 
PANY. PACA Docket No. 2-5833. Decision and Or- 


YOKOYAMA Bros. a/t/a BEE & BEE PRODUCE v. CAL-VEG SALES, 
INC. PACA Docket No. 2-5828. Decision and Order 
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ApaTTI, C. A. d/b/a ALEX ABATTI BROKERAGE a/t/a A & M Pro. 
DUCE Co. v. SINGH PRODUCE OF NEW Mexico INC. a/t/a ALEX- 
ANDERS WHOLESALE PRODUCE. PACA Docket No. RD- 


ABATTI PRODUCE INC. v. SINGH PRODUCE OF NEW MExico INC. 
altla ALEXANDERS WHOLESALE PRODUCE. PACA Docket 
No. RD-82-13 

AcE ToMATO Co., INC. v. PRECIOSA PACKING 
PACA Docket No. RD-81-341 

ACTION PRODUCE v. JAMES H. McGuyrt d/b/a McGuyrT PRODUCE 
Co. PACA Docket No. RD-82-133 

ACTION PRODUCE v. SINGH PRODUCE OF New Mexico INC. a/t/a 
ALEXANDERS WHOLESALE PRODUCE. PACA Docket No. 
RD-82-25 

ADMIRAL PACKING COMPANY v. MARANO Bros. DUPAGE PRODUCE, 
INC. PACA Docket No. RD-82-286 

AGRI-PAK Fruit Co. v. BANANAS, INC. 

RD-82-103 

AGRI SALES v. PERRY R. HARRISON d/b/a PINE BLUFF PRO: 
DUCE. PACA Docket No. RD-82-91 

ALL STATE PACKERS INC. v. PETER J. EMBERTON d/b/a MIxT Pro 
DUCE a/t/a WESTERN MIxT PRODUCE Co. PACA Docket 
No. RD-82-256 

AMERI-CAL ProbucE, INC. v. J. R. BRooks & Son, INC. 

Docket No. RD-81-334. Default Order And Order De- 
nying Petition To Reopen After Default 

AMIGO Foops Corp. v. LATIN BELLY LIMITED a/t/a BETANCOURT 
Foops SYSTEM. PACA Docket No. RD-82-261 . 

ANTHONY FarMS, INC. v. JOHN H. MeEyYER d/b/a MEYER 
Bros. PACA Docket No. RD-82-169 

ANTLE, BupD, INC. v. NIELSEN PRODUCE Co. PACA Docket No. 
RD-81-350 

APACHE TOMATO Co., INC. v. FARM FRESH PRODUCE Co. PACA 
Docket No. RD-82-6 
Stay Order 600 
Order Vacating Stay 

ARAKELIAN, GEORGE, FARMS INC. v. SINGH PRODUCE OF MEXICO 
Inc. a/t/a ALEXANDERS WHOLESALE PRODUCE. PACA 
Docket No. RD-81-353 

ARKANSAS VALLEY PRODUCE OF TEXAS, INC. v. PETE SINGH PROD. 
INC. PACA Docket No. RD-82-68 

ArMATA, E., INC. v. NASSAU/SUFFOLK PRODUCE CO. 
PACS Docket. No. R-S2a 3S og «cscs, 0:0 erpaee tiles eieie s ora 

AUSTER, THE, COMPANY, INC. v. ANTHONY J. D’Acquisto d/b/a 
Tropic BANANA Co. PACA Docket No. RD-82-272 

* Denial of Motion to Reconsider 


A : oi 
Current month September 1982 decisions. 
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BAILLIE, JACK T., Co. INC. v. PERRY R. HARRISON d/b/a PINE 
BLUFF PRODUCE. PACA Docket No. RD-82-189 .............00000: 
* BANANAS, INC. v. CousINs’ PRODUCE INC. PACA Docket No. 
RD-82-320 
BANO DISTRIBUTORS, INC. v. WAYNE CUSIMANO, INC. PACA 
Docket No. RD-82-39 
BATTAGLIA, AUGUST, COMPANY, INC. v. W P C INC. and/or WAYNE 
CUSIMANO INC. PACA Docket No. RD-82-273 
BATTAGLIA PRODUCE SALES, INC. v. EMERSON ELLIOTT PRO. 
DUCE. PACA Docket No. RD-82-219 
Denial of Motion to Set Aside Default Order and Reopen 
Case... 44. 
*BATTAGLIA PRODUCE SALES INC. v. WATERMILL EXPORT 
INC. PACA Docket No. RD-82-299 
BEEF STAKE TOMATO GROWERS INC. v. FLOYD M. “TAD” EvANS 
d/b/a FLoyp M. “Tap” EvANS PRODUCE. PACA Docket 
No. RD-82-128 
BELLO TOMATOE INC. v. SAMUEL SIMON PETRO d/b/a SAM PETRO 
PRODUCE. PACA Docket No. RD-82-269 
BENGARD, ToM, RANCH, INC. v. FruIT UNLIMITED, INC. 
Docket No. RD-82-120 
Bertuca, TEDDY, d/b/a Teppy BrrTucA COMPANY ov. 
DEFeE0 d/b/a CENTRAL PRODUCE Co. PACA Docket No. 
RD-82-101 
BERWICK VEGETABLE COOPERATIVE v. WATERMILL EXPorT, INC. 
PACA Docket No. RD-82-70 
BIANCHI & SONS PACKING Co. v. TOMATOES, INC. PACA Dock- 
et No. RD-81-359 
BLACKWELL PRODUCE COMPANY v. NIELSEN PRODUCE Co. 
PRGA AIDCRGU ING RED SRO fo 6 cyst ee esi is Sw aod STE wie, he Tee 
,UE ANCHOR INC. v. HAMMOND Bros. PRODUCE INC. 
Docket No. RD-82-241 
,UE ANCHOR, INC. v. ROBERT L. DRABEK Co., INC. 
Docket No. RD-82-59 
,UE ANCHOR, INC. v. ROBERT L. DRABEK Co., INC. 
Docket No. RD-82-153 
UE ANCHOR, INC. v. ROBERT L. DRABEK Co., INC. and/or 
RounbDy’s INCORPORATED a/t/a UNITED Foops. PACA 
Docket No. RD-82-33 
.UE ANCHOR OF Los ANGELES, INC. v. TIMOTHY S. ANTHONY and 
GREGORY D. JOHNSON d/b/a A-Z UNLIMITED. PACA Dock- 
et No. RD-82-131 
BLUE RiIpGE MARKET OF VA. INC. v. SUNSHINE SALAD Co. 
INC. PACA Docket No. RD-82-16 








“Current month September 1982 decisions. 
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BONAFEDE, PETER J. d/b/a J. BONAFEDE & SONS v. COLLEY Woops 
INC. PACA Docket No. RD-82-48 

BONITA PACKING Co. v. ARIZONA FRESH Foops INc. 
Docket No. RD-82-143 

BorRDER Fruit Co. INC. v. PETE SINGH Prop. INC. 
Docket No. RD-82-54 

Boston ToMATO Co., INC. v. COLLEY Woops, INc. 
Docket No. RD-81-231. Order Denying Petition To Re- 
open After Default And Vacating Stay Order 215 

BROWNIE BROKERAGE INC. v. PRODUCE BROKERS INC. 
Docket No. RD-82-129. Order of Dismissal . 1003 

BULLER, FRANCIS D., SALES v. MICHAEL SCHRICKER. 
Docket No. RD-82-214 

BUSHMAN, H.R., & Son Corp. v. FRIEDMEYER PRODUCE Co. 
INC. PACA Docket No. RD-82-178 ... 

BUSHMANS’ INC. v. FARM FRESH PRODUCE Co. PACA Docket 
No. RD-82-249 

BUSHMANS’ INC. v. MEYER BROS. PACA Docket No. RD-82- 
ED aoe noite Wie. o ous) wees 48/0, 01 a: ak sca Ske ae ea a og a 

* BusHwick CoMMISSION Co., INC. v. KENNETH M. Capps d/b/a KEN- 

NETH M. Capps. PACA Docket No. RD-82-311 

ByRD PRODUCE COMPANY v. FOURSOME BROKERAGE INC. 
PACA Docket No. RD-82-216 

CaL-CEL MARKETING INC. vu. FOURSOME BROKERAGE INC. 
PACA Docket No. RD-82-154 

CaL-CEL MARKETING, INC. v. JOHN KAPER. PACA Docket No. 
RD-82-12 

CAL-PACIFIC PRODUCE Co. v. GENE GUICE & Son, INC. 
Docket No. RD-82-275 

CAL-SHRED INC. a/t/a STRAWBERRY CiTY SALES v. PETER J. EMBER- 
TON d/b/a MIxT PRODUCE a/t/a WESTERN MIXT PRODUCE 
Co. PACA Docket No. RB-S2-166 s6 oo 6 cock censutds sae wale 1256 

CAL-VEG SALES INC. v. NIELSEN PRODUCE Co. PACA Docket 
No. RD-82-10 

CANADA PACKERS DIVISION OF WILLIAMS Davies Co. INC. v. 
Casita Farms INC. PACA Docket No. RD-82-139 

CAPPELLO, JERRY L. d/b/a J & L CappPeELLo v. IRISH PRODUCE 
Co. PACA Docket No. RD-82-231 

* CAPPELLO, JERRY d/b/a J & L CAPPELLO v. WARLEY Fruit & PRo- 

DUCE, INC. PACA Docket No. RD-82-307 

CASILLAS Bros. INC. v. PETER J. EMBERTON d/b/a Mixt PRODUCE 
altla WESTERN MIxt PRoDUCE Co. PACA Docket No. 
RD-82-186 

CENTRAL PRODUCE Co. INC. v. LATROBE Foop Mart INc. 
PACA Docket No. RD-82-196 


*Current month September 1982 decisions. 
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CENTRAL VALLEY SALES INC. v. WEBB-DAVIS FRuIT Co., INC. 

PACA Docket No. RD-82-224 
*CENTRAL VALLEY SALES INC. vu. YANKEE BROKERAGE 

INC. PACA Docket No. RD-82-318 

CLAPP, WILLIAM and Tim YAKSITCH d/b/a Myco v. TIMOTHY M. 
BELL d/b/a BELL BROKERAGE COMPANY. PACA Docket 
No. RD-82-284 

COASTAL MARKETING SERVICE INC. v. GIDDENSVILLE PACKING 
CoMPANY, INC. PACA Docket No. RD-82-184 

COCHRAN, ROBERT T. & Co. INc. v. Timmons M. CARPENTER d/b/a 
TiM CARPENTER PRODUCE Co. PACA Docket No. RD- 
82-282 

* CoLENDICH Fars INC. and VUKASOVICH Fars INc. d/b/a C & V 

VEGETABLE FARMS v. IRISH PRODUCE Co. PACA Docket 
No. RD-82-302 

COLORADO PoTATO GROWERS EXCHANGE uv. IRISH PRODUCE Co. 
PACA Docket No. RD-82-156 

COLORADO POTATO GROWERS EXCHANGE uv. LOUIE’S PRODUCE. 
PACA Docket No. RD-82-168 

COLORADO PoTATO GROWERS EXCHANGE v. WARLEY FRuIT & PRo- 
DUCE, INC. PAGA Docket NO. RID=82=169"... k ce cc sc es co eons as 

Cook SALES COMPANY v. JAMES H. McGuyrt d/b/a McGuyrt 
PRODUCE Co. PACA Docket No. RD-81-362 

Cook SALES COMPANY v. RICH-PAC PRODUCE INC. PACA 
Docket No. RD-82-137 

Cook SALES COMPANY v. WILLIAM JAMES DANILSON d/b/a Happy 
DAN’. PACA Docket No. RD-82-23. Denial Of Mo- 
tion To Reopen After And Default Order 

COUTURE FARMS v. PETER J. EMBERTON d/b/a MIxT PRODUCE al/t/a 
WESTERN MIxT PRopUCE Co. PACA Docket No. RD- 


CROSETTI FROZEN Foops INc. v. T.J.L. ENTERPRISES INC. 
PACA Docket No. RD-81-364 

CULIACAN PRODUCE COMPANY INC. v. JAMES P. MorENO d/b/a 
VEG-PRO DISTRIBUTORS. PACA Docket No. RD-82-115 

CULIACAN PRODUCE COMPANY, INC. v. PETE SINGH PROD. 
INC. PACA Docket No. RD-82-41 

CUSUMANO Bros. Co., INC. v. DICE’S Propuce, INC. 
Docket No. RD-82-102 

D.M.B. PACKING CorpP. a/t/a DiMarE Bros. INC. oF CALIFORNIA 
v. M.G. HEAVENER d/b/a HEAVENER & SON PRODUCE. 
PACA Docket No. RD-82-208 

DANENBERG, DANNY v. TAMARA Foops, INc. PACA Docket 
No. RD-82-225 


*Current month September 1982 decisions. 
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DEBRUYN ProDUCE Co. v. DEFEO Fruit Co., INC. 
Docket No. RD-79-70. Dismissal 

DeBruYN Propuce Co. v. WARLEY Fruit & PropUCE CO., 
INC. PACA Docket No. RD-82-265 

DOBLER, CARL F. and KEN W. DoBLER d/b/a CARL DOBLER & SONS 
v. FruIT UNLIMITED, INC. PACA Docket No. RD-82- 


Don-A-LYNN Propuce INc. v. Vi-Mi_ SPECIALTY HOUSE 
INC. PACA Docket No. RD-82-200 
DYAL, LE Roy, JrR., INC. v. PHILLIP R. WELLER d/b/a RICHARD 
WELLER. PACA Docket No. RD-81-357. Order Re- 
opening After Default 
EDINBURG Fruit & VEGETABLE Co., INC. v. MILLER’S BROKERAGE 
INC. PACA Docket No. RD-82-60 
ENGLUND EQUIPMENT COMPANY v. DANNY LEWIS YOUNG d/b/a 
HuGH YOUNG PRopUCE & COMPANY. PACA Docket No. 
RD-79-41. Order of Dismissal 
*EspLin, Don M. d/b/a EspLin Farms v. Best O’ Spups 
INC. PACA Docket No. RD-82-315 
FAGERSTROM, GLEN H. v. GrRo-Pro, INC. and/or Fruit HILL, 
INC. PACA Docket No. RD-82-206 
FANCEE FARMS, INC. v. JOHN KAPER. PACA Docket No. 


FANCIFUL COMPANY v. CARL D. NIELSEN and LEADELL (LEE) D. 
NIELSEN d/b/a NIELSEN PRODUCE Co. PACA Docket No. 
RD-81-351 

Farris, Moses J. d/b/a M. J. FARRIS BROKERAGE Co. v. COUSINS’ 
PRODUCE INC. PACA Docket No. RD-82-285 

FIESTA FARMS COOPERATIVE uv. ANGELO F. PALOMBO d/b/a PALOM- 
BO FARMS OF COLORADO. PACA Docket No. RD-82-252 

FIESTA FARMS COOPERATIVE v. YANKEE BROKERAGE, INC. 
PACA Docket No. RD-82-226 

FISHER RANCH CORPORATION v. CARL D. NIELSEN and LEADELL 
(LEE) D. NIELSEN d/b/a NIELSEN PRODUCE Co. PACA 
Docket No. RD-81-352 

* FISHER RANCH CORPORATION v. MARANO Bros-DUPAGE PRODUCE, 
INC. PACA Docket No. RD-82-295. Stay Order 

Forp, MALVIN G. d/b/a MALVIN ForD PRODUCE v. D & N PrRoDUCE 
BROKERS INC. PACA Docket No. RD-82-51 

ForNEY Fruit & Propuce Co. INc. v. W.F. PINCKNEY Co., 
INC. PACA Docket No. RD-82-119 

Four Star Tomato INC. v. DISETTE Fruit & PRODUCE. t 
Docket No. RD-82-166 . 


“Current month September 1982 decisions. 
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Four Star ToMATO INC. v. NETWORK BROKERAGE INC. PACA 

Docket No. RD-82-250 
*Stay Order 

FRANK’S DISTRIBUTING INC. v. FooD SERVICE INDUSTRIES INC. a/t/a 
EASTERN PACIFIC PICKLE Co. PACA Docket No. RD- 
82-260 
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GREEN VALLEY PRODUCE Coop. v. YANKEE BROKERAGE, 
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PORT INC. PACA Docket No. RD-82-301 
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ANIMAL QUARANTINE AND RELATED LAWS 
Cite as 41 A.D. 1729 


(No. 21,898) 


In re DR. WILLIAM D. GROSSMAN. VA Docket No. 20. Decided Sep- 
tember 24, 1982. 


Suspension of accreditation—Consent 
Respondent consented to an order suspending its accreditation for 365 calendar days. 


Ellen Spano, for complainant. 
Respondent, pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


CONSENT DECISION AND ORDER 


This proceeding was instituted under the regulations governing the 
Accreditation of Veterinarians and Suspension or Revocation of Such 
Accreditation (9 CFR 160.1 et seq.), hereinafter referred to as the regu- 
lations, by a Complaint filed by the Administrator, Animal and Plant 
Health Inspection Service, United States Department of Agriculture, al- 
leging that the respondent willfully violated the Standards for Accredit- 
ed Veterinarians. This decision is entered pursuant to the consent deci- 
sion provision of the Rules of Practice applicable to this proceeding (7 
CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 
1. Dr. William D. Grossman, hereinafter referred to as the respond- 
ent, is an individual whose business address is Route 2, Box 223A, 
Choteau, Oklahoma 74337. 
2. Respondent is now, and at all times material herein was, a Doctor 
of Veterinary Medicine and an Accredited Veterinarian in the State of 


Oklahoma, under the provisions of the regulations of Title 9, Code of 
Federal Regulations, Parts 160-162. 





ANIMAL QUARANTINE AND RELATED LAWS 
Cite as 41 A.D. 1729 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


1. The accreditation of respondent is hereby suspended for a period of 
three-hundred and sixty-five (365) calendar days, beginning on October 
15, 1982, and continuing through October 14, 1983. 

2. Respondent waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980, Pub. 
L. 96-481, which went into effect October 1, 1981, for fees and other ex- 
penses incurred by respondent in connection with this proceeding. 

3. Respondent’s accreditation shall be revoked if it is found upon final 
decision in a formal adjudicatory proceeding before the Secretary or, as 
agreed to by respondent, pursuant to the Applicable Rules of Practice (7 
CFR 1.138), that respondent has performed any official duties of an ac- 
credited veterinarian during the period of suspension provided for in 
paragraph 1 of this Order. 

4, This Order shall have the same force and effect as if entered after 
full hearing and shall be effective on the day this Order is served upon 
respondent. 





ANIMAL WELFARE ACT 
Cite as 41 A.D. 1731 


(No. 21,899) 


In re LAWRENCE J. FOERDER a/k/a LAWRENCE D. JEFFRIES, d/b/a 
ANIMAL TRAINERS UNLIMITED. AWA Docket No. 200. Decided 
September 2, 1982. 


Standards and regulations—Civil penalty—Suspension of license—Consent 


Respondent consented to an order to cease and desist from violating the Act and the stand- 
ards and regulations issued thereunder. Respondent is also assessed a civil penalty 
of $1000.00, and its exhibition’s license is hereby suspended for 90 days and there- 
after until respondent is in full compliance with the Act. 


Patricia V. Fettmann, for complainant. 
W. Bruce Monning, Wills Point, Tex., for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


STIPULATION AND CONSENT DECISION 


This proceeding was instituted under the Animal Welfare Act, as 
amended (7 U.S.C. §2131 et seq.), by a Complaint filed by the Adminis- 
trator, Animal and Plant Inspection Service (“APHIS”), United States 
Department of Agriculture, charging that respondent willfully violated 
the Act and the regulations and standards issued thereunder (9 CFR 
Parts 1, 2, and 3). This decision is entered pursuant to the consent deci- 
sion provisions of the Rules of Practice applicable to these proceedings (9 
CFR 4.1; 42 FR 10959 and 7 CFR 1.138; 42 FR 745). 

The respondent admits the jurisdictional allegations contained in 
paragraph 1 of the Complaint, specifically admits that the Secretary has 
jurisdiction in this matter, neither admits nor denies the remaining alle- 
gations, waives oral hearing and further procedure and consents and 
agrees, for the purpose of settling this procedure and for such purpose 
only, to the entry of this decision. 

In consideration of the above, complainant agrees to the entry of this 
decision. 


FINDINGS OF FACT 


1. Lawrence J. Foerder a/k/a Lawrence D. Jeffries, d/b/a Animal 
Trainers Unlimited, hereinafter referred to as respondent, is an individ- 
ual whose mailing address is Route 1, Box 54, Wills Point, Texas 75169. 

2. The respondent, at all times material herein, was licensed as an ex- 
hibitor, as defined by section 2 (h) of the Act (7 U.S.C. §2132 (h) ). 

3. At the time of licensing under the Act, respondent was apprised of 
the provisions of the Act and the regulations and standards and agreed 
in writing to comply with the provisions. 





ANIMAL WELFARE ACT 
Cite as 41 A.D. 1731 


CONCLUSIONS 


Respondent, having admitted the jurisdictional facts and the parties 
having agreed to the entry of this decision, such decision will be entered. 


ORDER 


Respondent Lawrence J. Foerder a/k/a Lawrence D. Jeffries, d/b/a 
Animal Trainers Unlimited shall comply with each and every provision 
of the Animal Welfare Act (7 U.S.C. §2131 et seq.) and the standards 
and regulations issued thereunder (9 CFR Parts 1, 2, and 3) and shall 
cease and desist from any violation thereof, and, in particular, shall a) 
provide his animals food of sufficient quantity and nutritive value, b) 
establish and maintain a program for disease control and prevention, 
euthansia, and adequate veterinary care under the assistance and super- 
vision of a doctor of veterinary medicine, c) maintain records in manner 
provided by section 2.75 (a) and (b) of regulations (9 CFR §2.75 (a) and 
(b), d) provides proper drainage for indoor housing facilities, and e) main- 
tain the animals in enclosures of which permit normal postural and so- 
cial adjustments with adequate freedom of movement. 

Furthermore, respondent is assessed a civil penalty of $1000 which 
shall be paid by certified check or money order made to the order of the 
Treasurer of the United States and which shall be forwarded to Patricia 
V. Fettmann, Office of the General Counsel, Room 2014, South Build- 
ing, United States Department of Agriculture, Washington, D.C. 20250, 
within 30 days from the date that this Order becomes effective. 

Furthermore, respondent’s exhibition’s license is hereby suspended for 
a period of not less than 90 days, said period of suspension to commence 
on September 1, 1982, and to continue until such time as respondent is 
in full compliance with the Animal Welfare Act and the regulations and 
standards promulgated thereunder. 

This decision shall have the same force and effect as if issued after full 
hearing and shall be effective on the day upon which service of this order 
is made upon respondent. 





INTER SCIENCE INSTITUTE 
Cite as 41 A.D. 1733 


(No. 21,900) 


In re INTER SCIENCE INSTITUTE. AWA Docket No. 205. Decided Sep- 
tember 10, 1982. 


Standards and regulations— Annual report—Consent 


Respondent is ordered to cease and desist from violating the Act and the standards and 
regulations issued thereunder, and in particular, shall file its annual report by the 
1st of December of each year. 


Patricia V. Fettmann, for complainant. 
Sanford M. Elrmann, Beverly Hills, Calif., for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


STIPULATION AND CONSENT DECISION 


This proceeding was instituted under the Animal Welfare Act, as 
amended (7 U.S.C. §2131 et seq.), by a Complaint filed by the Adminis- 
tration, Animal and Plant Health Inspection Service (“APHIS”), United 
States Department of Agriculture, charging that respondent willfully 
violated the Act and the regulations and standards issued thereunder (9 
CFR Parts 1, 2, and 3). This decision is entered pursuant to the consent 
decision provisions of the Rules of Practice applicable to these proceed- 
ings (9 CFR 4.1; 42 FR 10959 and 7 CFR 1.138; 42 FR 745). 

The respondent admits the jurisdictional allegations contained in 
paragraph 1 of the Complaint, specifically admits that the Secretary has 
jurisdiction in this matter, neither admits nor denies the remaining alle- 
gations, waives oral hearing and further procedure and consents and 
agrees, for the purpose of settling this proceeding and for such purpose 
only, to the entry of this decision. 

In consideration of the above, complainant agrees to the entry of this 
decision. 


FINDINGS OF FACT 


1. Inter Science Institute, hereinafter referred to as respondent, is a 
California corporation whose mailing address is 2000 Cotner Avenue, 
Los Angeles, California 90025. 

2. The respondent, at all times material herein, was registered as a re- 
search facility, as defined in section 2 (e) of the Act (7 U.S.C. §2132 (e) ). 

3. At the time of licensing under the Act, respondent was apprised of 
the provisions of the Act and the regulations and standards and agreed 
in writing to comply with the provisions. 





ANIMAL WELFARE ACT 
Cite as 41 A.D. 1734 


CONCLUSION 


Respondent, having admitted the jurisdictional facts and the parties 
having agreed to the entry of this decision, such decision will be entered. 


ORDER 


Respondent Inter Science Institute shall comply with each and every 
provision of the Animal Welfare Act (7 U.S.C. §2131 et seq.) and the 
standards and regulations issued thereunder (9 CFR Parts 1, 2, and 3) 
and shall cease and desist from any violation thereof, and, in particular, 
shall file its annual report by the 1st of December of each year. 

This decision shall have the same force and effect as if issued after full 
hearing and shall be effective on the day upon which service of this is 
made Upon respondent. 


(No. 21,901) 


In re TAMPA LIVESTOCK DISTRIBUTORS, INC., d/b/a AQUARIUM SUPPLY 
Co. AWA Docket No. 169. Decided September 30, 1982. 


Standards and regulations—Consent 


Respondent consented to an order to cease and desist from violating the Act and the stand- 
ards and regulations issued thereunder. 


Alexandra Maravel, for complainant. 
Respondent, pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


CONSENT DECISION 


This is a proceeding under the Animal Welfare Act, 7 U.S.C. 2131 et 
seq., hereinafter referred to as the “Act.” A complaint issued by the Ad- 
ministrator of the Animal and Plant Health Inspection Service, herein- 
after “APHIS,” pursuant to the Act and the applicable Rules of Practice, 
7 CFR 1.133 (b) (1), .1385, was served upon the respondent. This decision 
is entered pursuant to the consent decision provision of the Rules of 
Practice. 7 CFR 1.138. 

The respondent admits the jurisdiction of the Secretary of Agriculture 
in this matter. Respondent waives a hearing and further procedure in 
this matter. The parties consent to the issuance of this decision agreed 
upon between them for the purpose of settling this matter. 





TAMPA LIVESTOCK DISTRIBUTORS, INC. 
Cite as 41 A.D. 1734 


FINDINGS OF FACT 


1. Tampa Livestock Distributors, Inc., herein referred to as “respond- 
ent,” is a corporation with offices located in Tampa, Florida, the mailing 
address of which is P.O. Box 2207, Tampa, Florida 33622. 

2. Respondent is incorporated under the laws of the State of Florida 
and also does business as Aquarium Supply Company, the address of 
which company is the same as set forth in paragraph one above. 

3. Respondent holds a Class B dealer’s license (No. 58 AM) under the 
Act and is a person within the purview of the Act. 7 U.S.C. 2132 (f), 7 
CFR 1.1 (k). 

4. After receipt of the complaint in this matter, respondent worked 
with the officials of the Department of Agriculture to comply with the 
requirements of the regulations and standards issued under the Act. 

5. Respondent does not admit that it was not previously in compli- 
ance with the regulations and standards issued under the Act. 

6. Respondent is currently in compliance with the regulations and 
standards issued under the Act. 


CONCLUSIONS 


Respondent’s admission of jurisdiction and the parties’ consent to the 
issuance of this decision warrant the entry of such decision in this mat- 
ter. 


ORDER 


It is hereby ordered that respondent, its agents and employees, direct- 
ly and indirectly through any corporate and other device, shall not vio- 
late the Act and the regulations and standards issued thereunder. 

This decision shall have the same force and effect as a cease and desist 
order entered after a full hearing. It shall be final and effective upon is- 
suance. 
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MISCELLANEOUS ORDER ISSUED BY 
JOHN A. CAMPBELL, CHIEF ADMINISTRATIVE LAW JUDGE 


(No. 21,902) 


In re SOUTH EASTERN MEATS, INC. FMIA Docket No. 57. Order is- 
sued September 23, 1982. 


ORDER GRANTING MOTION TO AMEND 
STIPULATION AND CONSENT DECISION 


For good cause shown and there being no objection by Complainant, 
Respondent’s motion (filed herein on September 21, 1982) to amend the 
stipulation and consent decision previously entered on June 8, 1982, is 
granted. 

Accordingly, that portion of the sentence in Section I of the Order 
reading, “This one year period of withdrawal and denial will be held in 
abeyance, except for a period to commence October 1, 1982 through Oc- 
tober 31, 1982 ...”, is amended to read, “This one year period of with- 
drawal and denial will be held in abeyance, except for a period to com- 
mence February 1, 1983 through February 28, 1983 .. .”, 
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MISCELLANEOUS ORDERS 
(No. 21,903) 


In re RICHARD WALL. HPA Docket No. 87. Order issued September 
30, 1982 by Donald A. Campbell, Judicial Officer. 


ORDER 


The prior order issued in this case on October 30, 1979 and stayed on 
November 30, 1979 is hereby vacated in part. Respondent appealed this 
case to the United States Court of Appeals for the Sixth Circuit. On Oc- 
tober 2, 1981 that court ordered that the Secretary vacate his prior deci- 
sion in this matter in part and, on remand, reduce the disqualification 
sanction from a five year to a two year period. 

In all other aspects the original judgment of the Secretary was af- 
firmed by the federal court. Therefore, that part of the October 30, 1979 
order assessing a civil penalty of $2,000 against the respondent shall 
now be given full force and effect. That part of the October 30, 1979 or- 
der disqualifying respondent for a five year period is hereby vacated. In 
accordance with the order of the United States Court of Appeals for the 
Sixth Circuit, respondent is hereby disqualified from showing or exhibit- 
ing any horse and from judging or managing any horse show, horse exhi- 
bition or horse auction for a period of two years. The disqualification 
provision of this order and the civil penalty provision of the order of Oc- 
tober 30, 1979, shall become effective immediately upon service of this 
order on respondent. 


ORDER 
(No. 21,904) 


In re GLENN DEGRAFFENREID. HPA Docket No. 158. Order is- 
sued September 21, 1982, by John G. Liebert, Administrative Law 
Judge. Upon motion of complainant to withdraw the complaint, it is 
hereby ordered the motion is granted and this action is terminated. 
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ORDER 
(No. 21,905) 


In re PETER LIVOLSI and ROBERT D. MORRIS. HPA Docket No. 
111. Order issued September 23, 1982, by Donald A. Campbell, 
Judicial Officer. The Stay Order issued in this case on January 9, 
1981, is hereby lifted. The Judicial review proceedings with respect 
to respondent Peter Livolsi have been concluded. The Secretary’s or- 
der of December 8, 1980 was affirmed by the United States Court of 
Appeals for the Third Circuit. Such order of December 8, 1980 
shall, therefore, be given full force and effect. 
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DISCIPLINARY DECISIONS 
(No. 21,906) 


In re MICHAEL A. SERRATO. P&S Docket No. 6006. Decided Sep- 
tember 2, 1982. 


Packer—Failure to pay—Consent 


Respondent consented to an order to cease and desist from failing to pay, and failing to pay 
when due, for meat or meat food products. 


Barbara Harris, for complainant. 
Haskell H. Grodberg, Los Angeles, Calif., for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seg.), by a Com- 
plaint and Notice of Hearing filed by the Administrator, Packers and 
Stockyards Administration, United States Department of Agriculture, 
alleging that the respondent violated the Act. This Decision is entered 
pursuant to the consent decision provisions of the Rules of Practice ap- 
plicable to this proceeding (7 CFR § 1.138). 

The respondent admits the jurisdictional allegations of paragraph I of 
the Complaint and Notice of Hearing, specifically admits that the Secre- 
tary has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, and con- 
sents and agrees for the purpose of settling this proceeding and such 
purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Michael A. Serrato, d/b/a Far West Meats, hereinafter referred to 
as respondent, is an individual whose business mailing address is 7759 
Victoria Avenue, Highland, California 92346. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of manufacturing or preparing meat 
and meat food products for sale or shipment in commerce; and 
(b) A packer within the meaning of and subject to the provisions of 


the Act. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent, directly or through any corporate or other device, in con- 
nection with his operations subject to the Packers and Stockyards Act, 
shall cease and desist from: 

1. Failing to pay, when due, for meat or meat food products; and 
2. Failing to pay for meat or meat food products. 

Such order shall have the same force and effect as if entered after full 
hearing and shall be effective on the first day after service upon the re- 
spondent. 

Copies of this decision shall be served upon the parties. 


(No. 21,907) 


In re GREENWOOD PACKING PLANT, a corporation; DIXIE LIVESTOCK, 
INC., a corporation; and PHILLIP STOVER, an individual. P&S 
Docket No. 5793. Decided September 20, 1982. 


Packer—Dealer—False accountings—Purchasing livestock for speculative 
resale—Consent 


Respondents Greenwood Packing Plant and Dixie Livestock Inc. consented to an order to 
cease and desist from purchasing livestock and issuing accountings using false and 
fictitious names and addresses for the sellers of said livestock; and purchasing live- 
stock for speculative resale. 


Thomas C. Heinz, for complainant. 
William B. Patrick, Jr., Greenwood, S.C., for respondents Greenwood and Dixie. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION (AS TO 
GREENWOOD PACKING PLANT AND 
DIXIE LIVESTOCK, INC.) 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seg.) by a Complaint and Notice of Hearing filed by the 
Deputy Administrator, Packers and Stockyards, AMS, United States De- 
partment of Agriculture, alleging that the respondents have violated the 
Act and the regulations issued thereunder (9 C.F.R. 201.1 et seq.). This 
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decision is entered pursuant to the consent decision provisions of the 
rules of practice applicable to this proceeding (7 C.F.R. 1.138). 

The respondents admit the jurisdictional allegations in paragraph I of 
the Complaint and Notice of Hearing filed herein and specifically admit 
that the Secretary has jurisdiction in this matter, neither admit nor 
deny the remaining allegations, waive oral hearing and further proce- 
dure, and consent and agree, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. (a) Greenwood Packing Plant, hereinafter referred to as respond- 
ent Greenwood, is a corporation with its principal place of business lo- 
cated at Greenwood, South Carolina and a mailing address at P.O. Box 
188, Greenwood, South Carolina 29646. 

(b) Respondent Greenwood is now and at all times material herein 
was: 

(1) A packer within the meaning of and subject to the provisions 
of the Act; and 

(2) Engaged in the business of slaughtering livestock and manu- 
facturing or preparing meats or meat food products for sale or shipment 
in commerce. 

(c) Dixie Livestock, Inc., hereinafter referred to as respondent 
Dixie, is a corporation with its principal place of business located at 
Greenwood, South Carolina and a mailing address at P.O. Box 188, 
Greenwood, South Carolina 29646. 

(d) Respondent Dixie is now and at all times material herein was: 

(1) A dealer within the meaning and subject to the provisions of 
the Act; 

(2) Engaged in the business of purchasing livestock for purposes 
of slaughter; 

(3) Registered with the Secretary of Agriculture as a dealer buy- 
ing livestock in commerce for purposes of slaughter; 

(4) A wholly owned subsidiary of respondent Greenwood; and 

(5) Under the direction and control of respondent Greenwood. 

(e) (1) Phillip Stover, hereinafter referred to as respondent Stover, 
is an individual with a mailing address at Henderson Lake Road, Cum- 
ming, Georgia 30130, who at all times material herein was an employee 
of respondent Dixie and manager of a livestock buying station owned 
and operated by respondent Dixie at Canton, Georgia. 

(q) Respondent Stover at all times material herein was a dealer 
within the meaning and subject to the provisions of the Act. 
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CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondents, Greenwood and Dixie, their officers, directors, agents, 
employees, successors and assigns, directly or through any corporate or 
other device, shall cease and desist from: 

1. Knowingly purchasing livestock and issuing accountings using 
false and fictitious names and addresses for the sellers of said livestock; 
and 

2. Purchasing livestock for speculative resale. 

The provisions of this order shall become effective on the sixth day af- 
ter service of this order on the respondents. 

Copies of this decision and order shall be served upon the parties. 


(No. 21,908) 


In re JACOB F. BOSMA, d/b/a CHINO LIVESTOCK COMMISSION COMPANY 
and YARDAGE. P & S Docket No. 5884. Decided September 23, 
1982. 


Market agency—Accountings, untrue and incorrect—Civil penalty 


Respondent is ordered to cease and desist from issuing accounts of sale and purchase which 
fail to show the true and correct name of buyers of consigned livestock. Respondent 
is ordered to maintain complete and accurate records, and is assessed a civil penalty 
of $10,000.00. 


Allan R. Kahan, for complainant. 
Gerard D. Eftink, Kansas City, Mo., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. § 181 et seq.).! An 
initial decision and order was issued on June 9, 1982, by Administrative 


1. See generally Campbell, “The Packers and Stockyards Act Regulatory Program,” in 1 
Davidson, Agricultural Law, ch. 3 (1981 and May 1982 Supp.), and Carter, “Packers and 
Stockyards Act,” in 10 Harl, Agricultural Law, ch. 71 (1980). 
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Law Judge Dorothea A. Baker ordering respondent to keep proper ac- 
counts, records and memoranda, including accounts of sale and accounts 
of purchase showing the true and correct name of the buyer of consigned 
livestock. Judge Baker denied complainant’s request for a 45-day sus- 
pension order and a $15,000 civil penalty. 

On July 26, 1982, complainant appealed to the Judicial Officer, to 
whom final administrative authority has been delegated to decide the 
Department’s cases subject to 5 U.S.C. §§ 556 and 557 (7 C.F.R. 
§ 2.35).? Following the respondent’s response, the case was referred to 
the Judicial Officer for decision on September 8, 1982. 

For the reasons set forth below, the order proposed by Judge Baker is 
supplemented by an order for respondent to cease and desist from issu- 
ing accounts of sale or accounts of purchase which fail to show the true 
and correct name of the buyer of consigned livestock, and respondent is 
assessed a civil penalty of $10,000. 


FINDINGS OF FACT 


1. Respondent Jacob F. Bosma, doing business as Chino Livestock 
Commission Company and Yardage, is an individual with his principal 
place of business at Chino, California. Respondent’s business mailing ad- 
dress is 14185 South Euclid Avenue, Chino, California 91710. 

2. Respondent is, and at all times material herein was, engaged in the 
business of conducting and operating the Chino Livestock Commission 
Company and Yardage stockyard, a posted stockyard under the Act; en- 
gaged in the business of selling livestock on a commission basis in com- 
merce and buying livestock for his own account; and registered with the 
Secretary of Agriculture as a market agency to sell livestock on commis- 
sion in commerce. 

3. About 99% of the livestock received by respondent for sale on com- 
mission consists of cull dairy cows which have been consigned for sale by 
dairy farmers because they are no longer suitable for dairy operations. 
Respondent sells the cows on a commission basis by private treaty (as 
distinguished from auction) to packers for slaughter. A small percentage 
of the cull dairy cows are diseased, distressed or disabled. 

4. During the relevant time period, respondent purchased for his own 
account all of the diseased, distressed or disabled cull cows which were 


2. The position of Judicial Officer was established pursuant to the Act of April 4, 1940 
(7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 
(1953), reprinted in 5 U.S.C. app., at 764 (1976). The Department’s present Judicial Officer 
was appointed in January 1971, having been involved with the Department’s regulatory 
programs since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relat- 
ing to appeals from the decisions of the prior Judicial Officer; and 8 years as administrator 
of the Packers and Stockyards Act regulatory program). 
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consigned to him for sale on commission. From November 1979 through 
February 1980, respondent purchased for his own account 194 diseased, 
distressed or disabled cull cows which were consigned to his market for 
sale on commission, and sold them to Shamrock Meats, Inc., Los An- 
geles, California, a packer, on a carcass grade and weight basis. Respond- 
ent did not advise any of his consignors that he had bought the con- 
signed livestock for his own account. The accounts of sale respondent 
sent to the consignors relating to these cows stated that the buyer was 
“Shamrock # 11.” 

5. During the period September 1979 through February 1980, re- 
spondent purchased for his own account 391 diseased, distressed or disa- 
bled cull cows which were consigned to his market for sale on commis- 
sion. Respondent had them custom slaughtered at the Klapp Packing 
Company, Chino, California, and sold the carcasses derived therefrom to 
Shamrock Meats, Inc., Los Angeles, California. Respondent did not ad- 
vise any of his consignors that he had bought the consigned livestock for 
his own account. The accounts of sale respondent sent to the consignors 
relating to these cows stated that the buyer was “Shamrock # 10.” 

6. Respondent, during the period from September 4, 1979, through 
February 27, 1980, failed to keep accounts and records which fully and 
correctly disclosed all transactions involved in his business as a market 
agency, in that respondent prepared and made part of his business rec- 
ords, accounts of purchase and accounts of sale which failed to show the 
full, true and correct name of the purchaser. Respondent failed to keep 
and maintain: (1) monthly reconciliations of his custodial account; (2) a 
ledger of accounts showing buyer proceeds and reimbursements due the 
custodial account; (3) a ledger of accounts showing accounts receivable; 
and (4) current posting of the general ledger. 


CONCLUSIONS 


Respondent routinely issued accounts of sale to his consignors show- 
ing “Shamrock # 10” or “Shamrock # 11” as the buyer of distressed, dis- 
eased or disabled cull cows consigned to respondent for sale on commis- 
sion when, in fact, respondent was the buyer. This practice not only 
failed to reveal that respondent had sold the consignors’ livestock to 
himself, but indicated falsely that respondent had sold the consignors’ 
livestock to Shamrock Meats, Inc. (Tr. 162, 188-89). 

Market agencies selling livestock on a commission basis are fiduciaries 
owing the highest degree of care and loyalty to consignors.’ The regula- 


3. Midwest Farmers, Inc. v. United States, 64 F. Supp. 91, 102 (D. Minn. 1945) (3-judge 
ct.); In re Sterling Colo. Beef Co., 39 Agric. Dec. 184, 211-12 (1980), appeal dismissed, No. 
80-1293 (10th Cir. Aug. 11, 1980); In re Gus Z. Lancaster Stock Yards, Inc. , 38 Agric. Dec. 
824, 829 (1979). 
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tions require market agencies to issue to consignors an account of sale 
showing “the name of the purchaser . . . and such other facts as may be 
necessary to. . . show fully the true nature of the transaction” (9 C.F.R. 
§ 201.43 (a) ).‘ 

The regulations expressly provide that when a market agency “takes 
to his own account livestock consigned to him for sale on a commission 
or agency basis, he shall . . . show on the account of sale as the purchaser 
of the livestock the full, true, and correct name of the market agency” (9 
C.F.R. § 201.59).° 

This is consistent with, and even less onerous than, the general rule 
that agents selling for a principal cannot sell to themselves without the 
principal’s knowledge. As stated in Restatement, Second, Agency § 389 
(1958): 


§ 389. Acting as Adverse Party without 
Principal’s Consent 


Unless otherwise agreed, an agent is subject toa 
duty not to deal with his principal as an adverse 
party in a transaction connected with his agency 
without the principal’s knowledge. 


Comment: 


a. The rule stated in this Section applies to transactions 
which the agent conducts for his principal, dealing therein 
with himself, and also to transactions in which the agent 


4. § 201.43 Payment and accounting for livestock. 


(a) Market agencies to make prompt accounting and transmittal of net proceeds. Each 
market agency shall, before the close of the next business day following the sale of any live- 
stock consigned to it for sale, transmit or deliver to the consignor or shipper of the live- 
stock ...a true written account of such sale, showing the number, weight, and price of 
each kind of animal sold, the name of the purchaser, the date of sale, the commission, yard- 
age, and other lawful charges, and such other facts as may be necessary to complete the ac- 
count and show fully the true nature of the transaction. 


5. § 201.59 Taking consignments into own account, accounting; resales. 


If a person registered to operate both as a market agency and dealer, takes to his own ac- 
count livestock consigned to him for sale on a commission or agency basis, he shall do so 
only after he has offered such livestock for sale on the open market in the customary man- 
ner, and then such livestock shall be taken into his account only at a price higher than the 
highest available bid. In such event the market agency, in accounting to the owner or con- 
signor of the livestock, shall show on the account of sale as the purchaser of the livestock 
the full, true, and correct name of the market agency. In the event a market agency takes 
to its account livestock belonging to one owner and resells such livestock in one lot on the 
same day at a price higher than that remitted to the owner, such additional price shall be 
remitted to the owner in a separate accounting. 
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deals with his principal, who acts in person or through 
another agent; it is applicable to transactions in which the 
agent is acting entirely for himself and to those in which 
he has such a substantial interest that it reasonably might 
affect his judgment. Thus, an agent who is appointed to 
sell or to give advice concerning sales violates his duty if, 
without the principal’s knowledge, he sells to himself or 
purchases from the principal through the medium of a 
“straw,” or induces his principal to sell to a corporation in 
which he has a large concealed interest. See the Restate- 
ment of Trusts, § 170. 


The agent’s failure to reveal that he has an interest in 
the transaction is sometimes spoken of as fraudulent. If 
the agent intends to take advantage of the principal, the 
epithet, with its implication of immorality, is justified. 
But, irrespective of the words used to characterize the 
agent’s conduct, such a transaction can be rescinded by the 
principal although the agent acts in good faith and without 
consciousness of wrong doing. 


Respondent’s routine practice of concealing from his consignors the 
fact that he had purchased for his own account the diseased, distressed 


or disabled cull cows which were consigned to him for sale on commis- 
sion was an unfair, unjust, unreasonable and deceptive practice in viola- 
tion of §§ 307 (a), 312 (a) and 401 of the Act (7 U.S.C. §§ 208 (a), 
213 (a), 221).° See In re Vealey, Jr., 39 Agric. Dec. 8, 13 (1979); In re 


3. § 208. Unreasonable or discriminatory practices generally; rights of stockyard own- 
er of management and regulation 


(a) It shall be the duty of every stockyard owner and market agency to establish, ob- 
serve, and enforce just, reasonable, and nondiscriminatory regulations and practices in re- 
spect to the furnishing of stockyard services, and every unjust, unreasonable, or discrimi- 
natory regulation or practice is prohibited and declared to be unlawful. 

twee wK KK 
§ 213. Prevention of unfair, discriminatory, or deceptive practices 


It shall be unlawful for any stockyard owner, market agency, or dealer to engage in or 
use any unfair, unjustly discriminatory, or deceptive practice or device in connection 
with ... the receiving, marketing, buying, or selling on a commission basis . . . of live- 
stock. 

xnwekewekk xt 
§ 221. Accounts and records of business; punishment for failure to keep 


Every ...stockyard owner, market agency, and dealer shall keep such accounts, rec- 
ords, and memoranda as fully and correctly disclose all transactions involved in his busi- 
ness .... Whenever the Secretary finds that the accounts, records, and memoranda of any 
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W. H. Hodges & Co., 36 Agric. Dec. 1970, 1988-90 (1977); In re Barton, 
3 Agric. Dec. 754, 759 (1944). In the case last cited, the Judicial Officer 
said (3 Agric. Dec. at 759): 


Much of the evidence and argument concern the effect 
on the shippers of respondent’s purchasing their cattle for 
his own account, respondent contending that they were 
not harmed because he paid them reasonable market value 
for their cattle. Long discussion and citation of authorities 
contrary to it would unduly dignify the contention that his 
operations did not injure the consignors. The conflict of in- 
terest between seller and buyer, the one seeking the high- 
est price and the other the lowest price, is so well known 
and recognized that it would be naive indeed to assume 
that respondent gave the shippers the service they paid 
for. The situation is well characterized by the following 
quotation from complainant’s oral argument: “Now, it is 
inconceivable for me to visualize Walter Barton out there 
in the cattle pen all alone with the livestock or cattle con- 
signed by a shipper, struggling with himself, trying to 
work himself up to pay the full market value for livestock 
which he knows he is immediately going to turn around 
and re-sell to the packer buyers, the only outlet available 
for the type of livestock he was buying. To make that type 
of scheme work, he had to have concealment. That scheme 
wouldn’t have worked five minutes if he had gone openly 
and told everybody, including the consignors, that ‘Walter 
Barton, the man that is supposed to sell this livestock for 
you, Mr. Shipper, at the highest possible market price, is 
selling this livestock to himself all by himself in a pen at 
any price he wants to put onit.’” 


Selling cattle to himself without the knowledge of the 
consignors was contrary to common honesty and fair deal- 
ing, and violated sections 304 and 307 of the act, as well as 
section 312. (Emphasis added.) 


such person do not fully and correctly disclose all transactions involved in his business, the 
Secretary may prescribe the manner and form in which such accounts, records, and 
memoranda shall be kept, and thereafter any such person who fails to keep such accounts, 
records, and memoranda in the manner and form prescribed or approved by the Secretary 
shall upon conviction be fined not more than $5,000, or imprisoned not more than three 
years, or both. 
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Respondent’s serious violation of his fiduciary duty, by purchasing 
consigned livestock without disclosing that fact to the consignors, would 
warrant a severe sanction under any circumstances. In this case, a severe 
sanction is particularly appropriate inasmuch as respondent was making 
a gross profit of approximately $100 per head on the distressed, diseased 
and disabled cows purchased out of consignments (even after allowing 
for condemnations), and if respondent’s consignors had known that he 
was buying the cows, they might have inquired as to the matter and 
changed their course of dealing. 

Also, respondent was told by complainant’s Regional Supervisor just a 
few months prior to the violations that he was supposed to put the name 
of the buyer on the accounting to the consignor (Tr. 304). Although re- 
spondent claims that he did not understand that he had to show his .nar- 
ket’s name as buyer when he bought consigned livestock (Tr. 304-05, 
317), the regulations are clear, the Supervisor’s advice was clear, the reg- 
ulations are consistent with ordinary concepts of honesty and disclosure 
required of an agent,’ and respondent made no effort to seek further 
clarification of the requirement (Tr. 304-05). Hence I infer that when re- 
spondent listed “Shamrock # 10” and Shamrock # 11” as the buyer in- 
stead of showing that respondent was the buyer, respondent knowingly 
and intentionally violated the regulatory requirements in order to keep 
his consignors from knowing that he was the purchaser of their live- 
stock. 

I do not know of any case similar to the present case decided since the 
civil penalty provisions were added in 1976, but I believe that a $10,000 
civil penalty is appropriate for respondent’s numerous purchases from 
consignments without disclosing (and with affirmatively concealing) 
that fact from consignors. The Act authorizes a civil penalty of not more 
than $10,000 for each violation (7 U.S.C. § 213 (b) ). Respondent com- 
mitted 80 violations specifically alleged in the complaint (and many 
others) over a six-month period. 

The determination as to the penalty is based on the extreme gravity of 
respondent’s offenses, the violation of his fiduciary duty, the prior warn- 
ing given to respondent as to listing the buyer’s name, the inference of 
deliberate deception, and the fact that these violations contributed to a 
gross profit from respondent’s resale of the animals of about $10,000 per 
month during the six months of continuing violations. 

Respondent has furnished no evidence that this penalty is unreasona- 
ble in view of the size of his business, or that it will prevent him from 
continuing in business. 


7. See Charlotte Aircraft Corp. v. Purdue Airlines, Inc., 498 F.2d 152, 156 (8th Cir. 
1974); Pittsburgh Equitable Meter Co. v. Paul C. Loeber & Co., 160 F.2d 721, 725 (7th Cir. 
1947); 3C.J.S. Agency § 284 (1973); Restatement, Second, Agency § 389 (1958). 
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It is the consistent policy of this Department to impose severe sanc- 
tions for serious or repeated violations of any of the regulatory programs 
administered by the Department to serve as an effective deterrent not 
only to respondents but also to other potential violators. This policy has 
been followed in all of the Department’s disciplinary proceedings in re- 
cent years. 

The basis for the Department’s sanction policy is set forth at great 
length in numerous decisions, e.g., In re Worsley, 33 Agric. Dec. 1547, 
1556-71 (1974), set forth in the Appendix to this decision.® 

As to complainant’s main charge that respondent was purchasing out 
of consignments for speculative purposes, Judge Baker found against 
complainant on the basis of the record. She found that respondent was 
buying for market support. Although the printed record strongly sup- 
ports complainant’s position as to this issue, the record is not sufficient- 
ly strong to compel a reversal as to the facts. As stated in Jn re Hamp- 
shire Open Air-Mkhkt., Inc. , 41 Agric. Dec. 955, 957 (1982): 


It has been recognized in many administrative and judi- 
cial decisions that the judge who sees and hears the wit- 
nesses testify has a great advantage over the Judicial Of- 
ficer or a reviewing court in determining the credibility of 
the witnesses and, therefore, in finding the facts. 


The proper exercise of the fact-finding function is of 
great importance both to the agency and the respondents 
in particular cases. That is why administrative law judges 


8. Severe sanctions issued pursuant to this policy were sustained, e.g., in In re Kafcsak, 
39 Agric. Dec. 683, 687 (1980), aff'd, No. 80-3406 (6th Cir. Dec. 18, 1981); Jn re American 
Fruit Purveyors, Inc., 38 Agric. Dec. 1372, 1387-1403 (1979), aff'd per curiam, 630 F.2d 
370 (5th Cir. 1980), cert. denied, 101 S. Ct. 1701 (1981); In re Gold Bell-I&S Jersey Farms, 
Inc., 37 Agric. Dec. 1336, 1362-63 (1978), aff'd, No. 78-3134 (D. N.J. May 25, 1979), aff'd 
mem., 614 F.2d 770 (3d Cir. 1980); In re Mid-States Livestock, Inc., 37 Agric. Dec. 547, 
549-51 (1977), aff'd sub nom. Van Wyk v. Bergland, 570 F.2d 701 (8th Cir. 1978); In re 
Muehlenthaler, 37 Agric. Dec. 313, 330-32, 337-52, affd mem., 590 F.2d 340 (8th Cir. 
1978); In re Cordele Livestock Co., 36 Agric. Dec. 1114, 1133-34 (1977), aff'd mem., 575 
F.2d 879 (5th Cir. 1978); In re Livestock Marketers, Inc., 35 Agric. Dec. 1552, 1561 (1976), 
aff'd per curiam, 558 F.2d 748 (5th Cir. 1977), cert. denied, 435 U.S. 968 (1978); In re 
Catanzaro, 35 Agric. Dec. 26, 31-32 (1976), affd, No. 76-1613 (9th Cir. Mar. 9, 1977), 
printed in 36 Agric. Dec. 467; In re M. & H. Produce Co., 34 Agric. Dec. 700, 750, 762 
(1975), aff'd mem., 549 F.2d 880 (D.C. Cir.), cert. denied, 434 U.S. 920 (1977); In re Maine 
Potato Growers, Inc., 34 Agric. Dec. 773, 796, 801 (1975), affd, 540 F.2d 518 (1st Cir. 
1976); In re Southwest Produce, Inc., 34 Agric. Dec. 160, 171, 178, aff'd per curiam, 524 
F.2d 977 (5th Cir. 1975); In re J. Acevedo & Sons, 34 Agric. Dec. 120, 133, 145-60, affd 
per curiam, 524 F.2d 977 (5th Cir. 1975); In re Marvin Tragash Co., 33 Agric. Dec. 1884, 
1913-14 (1974), aff'd, 524 F.2d 1255 (5th Cir. 1975); In re Trenton Livestock, Inc., 33 
Agric. Dec. 499, 515, 539-50 (1974), affd mem., 510 F.2d 966 (4th Cir. 1975); In re Miller, 
33 Agric. Dec. 53, 64-80, aff'd per curiam, 498 F.2d 1088, 1089 (5th Cir. 1974). 
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must meet such stringent requirements and are selected 
with such great care. In recognition of the role of the Judi- 
cial Officer (which is primarily to establish agency policy 
in particular cases and to correct errors of law) and the role 
of the administrative law judges (which is primarily to find 
the facts), it is the policy of the Judicial Officer to reverse 
an administrative law judge’s findings of fact only where 
the record compels such action. 


Under the regulations, a market agency selling livestock on a commis- 
sion basis is not permitted to buy livestock from consignments for specu- 
lative resale. It can lawfully buy consigned livestock only for market 
support purposes (when the bidding does not reflect the true value of the 
livestock) or to fill an order (see 9 C.F.R. §§ 201.57, .59, .60, .62). 

In the present case, during a six-month period, respondent bought all 
of the diseased, distressed or disabled cull cows consigned to his market 
for sale on commission, and made a gross profit of $57,441.97, or almost 
$100 per head, on 585 head of such cows, even after allowing for con- 
demnations, for which respondent received nothing from the packers. 
This was a gross profit on the diseased, distressed or disabled cows of 
31.6%, i.e., respondent paid $181,780.02 for the cows and realized 
$239,221.99 from them (computed from CX 26). This is a very weighty 
circumstance indicating that respondent was speculating for his own ac- 
count in consigned livestock. In fact, respondent’s gross profit from the 
resale of the distressed, diseased or disabled cows was 138 times greater 
than his gross profit from the $7.50 commission he charged consignors 
for selling the cows. 

In determining respondent’s net profit on the cows purchased from 
consignment, the only proper deductions would be those directly re- 
quired in the selling of the animals, such as “transportation costs, feed 
costs and the difference between the purchase price at which the market 
bought the animal and the selling price of the animal when the market 
sold it” (In re Giles Lowery Stockyards, Inc., 35 Agric. Dec. 267, 277 
(1976), affd, 565 F.2d 321 (5th Cir. 1977), cert. denied, 436 U.S. 957 
(1978) ). The expenses associated with respondent’s selling of the ani- 
mals to himself, market overhead, rent, electricity, salaries, etc., are all 
paid for from respondent’s $7.50 per head commission. 

In a true market support account, there would ordinarily be a loss, or 
only a very small profit.® A loss from market support activities is an ex- 
pense just as a market’s telephone bill or electric bill is an expense. The 
rates permitted to be charged by a market agency enable a reasonably ef- 


9. The number of markets showing a profit in their market support accounts was esti- 
mated at less than 10% (Tr. 242). 
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ficient market to make a substantial profit on the overall operation not- 
withstanding all such expenses. Jn re Central Arkansas Auction Sale, 
Inc., 87 Agric. Dec. 570 (1977), aff'd, 570 F.2d 724 (8th Cir.), cert. de- 
nied, 436 U.S. 957 (1978); In re Giles Lowery Stockyards, Inc., 35 Agric. 
Dec. 267 (1976), aff'd, 565 F.2d 321 (5th Cir. 1977), cert. denied, 436 
U.S. 957 (1978). As stated in In re W. H. Hodges & Co., 36 Agric. Dec. 
1970, 1989 (1977): 


The fees and commissions charged by a market agency 
are subject to regulation and a principal basis for calculat- 
ing rate increases that may be sought are the losses the 
market reasonably incurs on market support cattle. For 
this reason profits realized on consigned cattle should nor- 
mally accrue to consignors paying commissions to the mar- 
ket designed to reimburse it for losses on “caught cattle”. 


In the present case, respondent’s purchase of all the diseased, dis- 
tressed or disabled cull cows consigned to his market for sale on commis- 
sion, and the large profit made on their resale, is strong evidence sup- 
porting complainant’s position that respondent was unlawfully buying 
consigned livestock for speculative resale. 

Notwithstanding that weighty evidence, Judge Baker accepted re- 
spondent’s testimony that he was buying for market support purposes. 
Respondent testified that during the relevant period, there was general- 
ly only one active buyer for these diseased, distressed or disabled cull 
cows, and that buyer was trying to drive the price down. Complainant 
correctly argues that respondent had an obligation to seek additional 
buyers for the market (see 7 U.S.C. §§ 205, 208). But the evidence in 
this record supports respondent’s contention that there were no other 
available buyers that respondent could have obtained to bid on the cull 
cows. Accordingly, the present record does not provide a basis for revers- 
ing Judge Baker’s findings as to respondent’s market support activities. 

On the other hand, it seems likely that if respondent had advised his 
consignors accurately as to the relatively small number of condemna- 
tions resulting from these diseased, distressed or disabled cows (about 
9% on the Shamrock 11’s and 17% on the Shamrock 10’s), and the large 
profit that he was making on their resale (about $100 per head after al- 
lowing for condemnations), they might have decided to change their sell- 
ing method, thereby realizing greater returns, even after allowing for 
condemnations. 

Respondent has a duty, as an agent receiving a commission for selling 
services, to give his consignors the benefit of his expert knowledge and 
advice. Respondent’s testimony shows that he made little or no effort to 
inform his consignors as to the condemnation rate and profit involved in 
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selling these cows subject to condemnation (Tr. 257-58, 307-311, 328, 
330-33).° This was a serious failure to render reasonable selling serv- 
ices, in violation of the Act (see 7 U.S.C. §§ 205, 208). 

Respondent’s conduct was also a violation of the duties required of any 
agent. As stated in Restatement, Second, Agency § 390 (1958): 


§ 390. Acting as Adverse Party with Principal's Consent 


An agent who, to the knowledge of the principal, 
acts on his own account in a transaction in which 
he is employed has a duty to deal fairly with the 
principal and to disclose to him all facts which 
the agent knows or should know would reasona- 
bly affect the principal’s judgment, unless the 
principal has manifested that he knows such facts 
or that he does not care to know them. 


Comment: 


a. Facts to be disclosed. One employed as agent violates 
no duty to the principal by acting for his own benefit if he 
makes a full disclosure of the facts to an acquiescent prin- 
cipal and takes no unfair advantage of him. Before dealing 
with the principal on his own account, however, an agent 
has a duty, not only to make no misstatements of fact, but 
also to disclose to the principal all relevant facts fully and 
completely. A fact is relevant if it is one which the agent 
should realize would be likely to affect the judgment of the 
principal in giving his consent to the agent to enter into 
the particular transaction on the specified terms. Hence, 
the disclosure must include not only the fact that the agent 
is acting on his own account (see § 389), but also all other 
facts which he should realize have or are likely to have a 


10. For example, respondent testified (Tr. 310-11): 

Q But, prior to their—when they brought these animals in, these are the sick and dis- 
tressed, you didn’t say to them we can sell them two ways. I can buy them from you and I'll 
pay you a price no commission no nothing or we can have them slaughtered we can send 
them subject to and in four out of five or maybe nine out of ten times you’re going to make 
a lot more money as a result of that? 

A Mr. Kahan, most of these consignors I don’t see them. They ship the cattle to me and 
I do not see them they do not talk to me. They may have a conversation with me on the 
phone saying, I’ve got a couple of sick ones coming in get rid of them. 

Q_ Did you tell them when you were on the phone? 

A They do not want to listen to this anyway. 

Q But did you tell them? 

A No,I don’t tell them. 





JACOB F. BOSMA 

Cite as 41 A.D. 1742 
bearing upon the desirability of the transaction from the 
viewpoint of the principal. This includes, in the case of 
sales to him by the principal, not only the price which can 
be obtained, but also all facts affecting the desirability of 
sale, such as the likelihood of a higher price being obtained 
later, the possibilities of dealing with the property in 
another way, and all other matters which a disinterested 
and skillful agent advising the principal would think rea- 
sonably relevant. 


However, since respondent’s failure to render reasonable selling serv- 
ices (by not giving sufficient market information to his consignors) was 
not charged as a separate violation apart from the charge of speculating 
out of consignments, it is not being considered as a violation here. 

In addition, respondent, as an agent receiving a commission for selling 
services, had a duty to sell the animals at their fair mark2t value, if he 
sold them at all (see 7 U.S.C. §§ 205, 208). One of the main objectives of 
the Act “is to safeguard farmers and ranchers against receiving less than 
the true market value of their livestock” (H.R. Rep. No. 1048, 85th 
Cong., 1st Sess. 1 (1957), reprinted in [1958] U.S. Code Cong. & Ad. 
News 5212, 5213. See Glover Livestock Comm'n. Co. v. Hardin, 454 
F.2d 109, 113 (8th Cir. 1972), revd on other grounds, 411 U.S. 182 
(1973); Bruhn’s Freezer Meats of Chicago, Inc. v. U.S.D.A., 438 F.2d 
1332, 1837-38 (8th Cir. 1971). 

Respondent was selling the diseased, distressed and disabled cows by 
private treaty, i.e., he negotiated privately with one buyer at a time. 
When the one packer present interested in buying the diseased, dis- 
tressed or disabled cows offered a price below the fair market value, re- 
spondent properly refused to sell them to the packer. But when the re- 
spondent, as seller, then dealt with himself, as buyer, he had the same 
duty to refuse to sell to himself at less than the fair market value as 
when he was dealing with a packer buyer. Merely because there was no 
other buyer present did not excuse respondent from his duty to sell the 
cows to himself at their fair market value, if he sold them at all. (Cer- 
tainly in the long run, the consignors would have been better off if re- 
spondent had not bought the animals, thereby causing the consignors to 
change their course of dealing.) 

Although initially respondent might properly have contended that he 
did not know that the fair market value of the animals was higher than 
he paid (because he did not know that the condemnation rate would be so 
low), at least somewhere down the line, when he saw the condemnation 
results and the gross profit of about $10,000 per month from the resale 
of these animals, he knew that he was not selling them to himself at fair 
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market value. Hence, at least as to many of the transactions, respondent 
failed to render reasonable selling services, in violation of the Act (see 7 
U.S.C. §§ 205, 208), by selling diseased, distressed or disabled cows to 
himself at less than their fair market value. 

Unfortunately, here again, this failure to render reasonable selling 
services was not charged as a separate violation, and cannot be consid- 
ered here. That is, respondent was charged in the complaint with buying 
livestock from consignments for his own speculative account. Complain- 
ant contended that respondent’s large gross profit was evidence of that 
violation. 

However, since the record shows that respondent was buying from 
consignments for inarket support purposes (since there were no other 
available buyers that respondent could have obtained), respondent’s vio- 
lation in this respect (not charged)" was failing to render reasonable sell- 
ing services by selling to himself (for market support purposes) at less 
than the fair market value of the livestock. 

If respondent had been charged with failing to render reasonable sell- 
ing services, as a separate violation apart from the charge of buying out 
of consignments for respondent’s speculative account, I would have im- 
posed the $15,000 civil penalty and 45-day suspension order requested 
by complainant. But in view of complainant’s theory of the case, as 
charged in the complaint, and the proof established here, a sanction may 
be imposed only for respondent’s deceptive practice of concealing his 
purchases from his consignors. 

A few final comments are appropriate for guidance in future cases. 

First, Judge Baker relies in her initial decision on the fact that the 
dairy farmers called as witnesses by complainant, who consigned some 
of the cows involved in this case to respondent, were satisfied with re- 
spondent’s handling of their cows. Complainant argues correctly that 
the consent of farmers does not negate a violation of the Act and regula- 
tions. However, where regulations are presumably advisory in nature, 
rather than substantive law, so that complainant must show that a viola- 
tion of the regulations is an “unfair” or “deceptive” practice (see, e.g., In 
re Hardy, 33 Agric. Dec. 1383, 1398 (1974) ), complainant would be well 
advised to have some persons adversely affected by a practice testify 
that they regard the practice as unfair or deceptive. 

Second, under the regulations, a market agency who buys consigned 
livestock and resells them in one lot on the same day at a price higher 


11. This should not be interpreted as critical of complainant’s counsel. He reasonably 
could have anticipated that the proof would show buying from consignments for a specula- 
tive account. But since the evidence shows that respondent bought the livestock for market 
support purposes, the usual charge of buying livestock from consignments for a speculative 
account was not sustained here. 
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than that remitted to the owner, must remit the additional price to the 
owner (9 C.F.R. § 201.59). Judge Baker properly received in evidence 
the final report of a Packers and Stockyards Administration task force 
recommending the deletion of that requirement. The report states (Final 
Report of the Task Force to Review Regulations Issued under the Pack- 
ers and Stockyards Act, July 1981, 34-35): 


Our proposal would continue to explicitly authorize mar- 
ket agencies to purchase for market support. We recom- 
mend, however, that the related provision requiring a mar- 
ket agency to remit profit derived from the resale of con- 
signed livestock on the same day be deleted. Market agen- 
cies are providing a service to their consignors when they 
purchase to support the market. Our recommendation 
specifies the manner in which such purchases are to be 
made and requires disclosure of the nature of such pur- 
chases, and this, we believe, adequately protects the inter- 
ests of the consignors. 


Although the Task Force Report does not represent the final views of 
the agency, it is the equivalent of weighty expert testimony to the effect 
that it is not unfair, deceptive or unreasonable for a market agency buy- 
ing livestock for market support to resell them on the same day at a prof- 


it without remitting the profit to the consignor.’? Since the regulation is 
presumably of an advisory nature, it cannot be enforced in the absence 
of strong record evidence supporting the regulation. That record evi- 
dence is lacking here. 

Finally, it should be noted that Judge Baker erred in permitting re- 
spondent to show the terms of complainant’s offer, made shortly after 
the complaint was filed, as to an acceptable consent settlement. Com- 
plainant routinely advises respondents of the terms of an acceptable con- 
sent order. This practice is beneficial to all parties since, in many cases, 
it eliminates costly and time-consuming hearings. However, it is to be 
expected that complainant may accept a more lenient sanction imposed 
immediately without the expense and uncertainty of a hearing than 
complainant would recommend after all the evidence has been heard. 
The consent settlement offered before a hearing is not relevant or mate- 
rial where a hearing has been held. Accordingly, the terms of a consent 
offer should not be received in evidence. If by any means such evidence 


12. The report is based on the premise that in a market support account, there is ordi- 
narily a loss, or only a very small profit, and, therefore, there is no need to require the mar- 
ket agency to remit the profit occasionally made on a market support transaction (see Tr. 
215). 
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would otherwise appear in the record, the Administrative Law Judge 
should have it physically stricken from the record, with an appropriate 
indication of such action. 
For the foregoing reasons, the following order should be issued. 


ORDER 


Respondent Jacob F. Bosma, individually or through any corporate de- 
vice, in connection with his operations under the Act, shall cease and de- 
sist from issuing accounts of sale or accounts of purchase which fail to 
show the true and correct name of the buyers of consigned livestock. 

Respondent shall keep accounts, records and memoranda which fully 
and correctly disclose all transactions involved in his business as a mar- 
ket agency under the Act, including: accounts of sale and accounts of 
purchase which show the true and correct name of the buyer of con- 
signed livestock; monthly reconciliations of his custodial account; a 
ledger of accounts showing buyer proceeds and reimbursements due the 
custodial account; a ledger of accounts showing accounts receivable; and 
current posting of the general ledger. 

Respondent is hereby assessed a civil penalty of $10,000.00 payable on 
the effective date of this order, to be paid by certified check made paya- 
ble to the Treasurer of the United States, and mailed to the Assistant 
General Counsel, Packers and Stockyards Division, Office of the General 
Counsel, Room 2446-South, United States Department of Agriculture, 
Washington, D.C. 20250. 

This order shall be effective on the 30th day after service on respond- 
ent. 


(No. 21,909) 


In re JOHN GARY COLLINS. P & S Docket No. 6037. Decided Septem- 
ber 24, 1982. 


Dealer—Market agency—Insufficient funds checks—Failure to pay when 
due—Civil penalty—Consent 


Respondent consented to an order to cease and desist from issuing insufficient funds 
checks; and from failing to pay, and failing to pay, when due, the full purchase price 
of livestock. Respondent is also assessed a civil penalty of $250.00. 


Barbara S. Harris, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
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DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. §181 et seq.) by a complaint filed by the Administrator, Pack- 
ers and Stockyards Administration, United States Department of Agri- 
culture, alleging that the respondent wilfully violated the Act. This deci- 
sion is entered pursuant to the consent decision provisions of the Rules 
of Practice applicable to this proceeding (7 C.F.R. §1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
tne complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


FINDINGS OF FACT 


1. John Gary Collins, hereinafter referred to as respondent, is an indi- 
vidual whose mailing address is P.O. Box 826, Seguin, Texas 78155. 
2. Respondent, at all times material herein, was: 
(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account; 
(b) Engaged in the business of buying livestock in commerce on a 
commission basis; and 
(c) A dealer and market agency within the meaning of, and subject 
to the provisions of, the Act. 


CONCLUSIONS 


Respondent having admitted the jurisdictional facts and the parties 
having agreed to the entry of this decision, such decision will be entered. 


ORDER 


Respondent, his successors and assigns, directly or indirectly, or 
through any corporate or other device, in connection with his activities 
subject to the Packers and Stockyards Act, shall cease and desist from: 

1. Issuing checks or drafts in payment for livestock purchases without 
having and maintaining sufficient funds available in the bank account 
upon which such checks or drafts cre drawn to pay such checks or drafts 
when presented; 

2. Failing to pay, when due, the full purchase price of livestock; and 

3. Failing to pay the full purchase price of livestock. 

Respondent is assessed a civil penalty in the amount of Two Hundred 
Fifty Dollars ($250.00). 
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The provisions of this Order shall become effective on the sixth day af- 
ter service of this order on the respondent. 
Copies of this decision shall be served upon the parties. 


(No. 21,910) 


In re MIKE HATCHER. P&S Docket No. 6050. Decided September 
24, 1982. 


Dealer—Bonding requirement—Civil penalty—Consent 


Respondent consented to an order to cease and desist from engaging in business without 
filing or maintaining a reasonable bond or its equivalent. Respondent is also as- 
sessed a civil penalty of $500.00. 


Allan R. Kahan, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.), by a com- 
plaint filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, alleging that the re- 
spondent wilfully violated the Act and the regulations issued thereunder 
(9 C.F.R. § 201.1 et seq.). This decision is entered pursuant to the con- 
sent decision provisions of the rules of practice applicable to this pro- 
ceeding (7 C.F.R.§ 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Mike Hatcher, hereinafter referred to as the respondent, is an indi- 
vidual whose mailing address is Sano Route, Columbia, Kentucky 42728. 
2. Respondent is, and at all times material herein was: 
(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 
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(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent Mike Hatcher, individually or through any corporate or 
other device, in connection with his activities subject to the Packers and 
Stockyards Act, shall cease and desist from engaging in business in any 
capacity for which bonding is required under the Packers and Stock- 
yards Act, as amended and supplemented, and the regulations, without 
filing and maintaining a reasonable bond or its equivalent, as required 
under the Act and the regulations. 

As respondent has filed a trust fund agreement and is now in compli- 
ance with the Act and the regulations, no suspension of registration is 


necessary. 
In accordance with section 312 (b) of the Act (7 U.S.C. § 213 (b) ), re- 
spondent is assessed a civil penalty in the amount of Five Hundred Dol- 


lars ($500.00). 

The provisions of this order shall become effective on the sixth day af- 
ter service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 


MISCELLANEOUS ORDERS 
(No. 21,911) 


In re PALMER G. “BUD” HULINGS, d/b/a OSAGE COUNTY LIVESTOCK AUC- 
TION. P&S Docket No. 6012. Order issued September 1, 1982 by 
John G. Liebert, Administrative Law Judge. 


AMENDED ORDER 


On June 28, 1982, an order was issued in the above-captioned matter 
which, among other things, suspended Respondent as a registrant under 
the Act “. .. until he demonstrates that the deficit in his Custodial Ac- 
count for Shippers’ Proceeds has been eliminated, and that he is no long- 
er insolvent.” Complainant has now advised that the Respondent has 
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eliminated the deficit in his “Custodial Account for Shippers’ Proceeds” 
and that he is no longer insolvent. Accordingly, it is hereby 

ORDERED that the suspension provision of the order, issued June 28, 
1982, is hereby terminated. The order shall remain in full force and ef- 
fect in all other respects. This amends and supplements our order issued 
on August 26, 1982. 


(No. 21,912) 


In re GREENWOOD PACKING PLANT, a corporation; DIXIE LIVESTOCK, 
INC., a corporation; and PHILLIP STOVER, an individual. P&S 
Docket No. 5793. Order issued September 20, 1982 by William J. 
Weber, Administrative Law Judge. 


ORDER DISMISSING COMPLAINT AS TO 
RESPONDENT PHILLIP STOVER 


Complainant has filed a Motion to Dismiss the Complaint as to Re- 
spondent Phillip Stover because Complainant has received information 
indicating that the individual Respondent Phillip Stover has been con- 
victed by the State of Georgia of “Theft by Receiving (Livestock)” in con- 
nection with the livestock transaction alleged in the instant Complaint. 


Respondent Phillip Stover is not currently engaged in any business sub- 
ject to the Packers and Stockyards Act. Under these circumstances, 
Complainant moved to dismiss the Complaint as to Respondent Phillip 
Stover. 

IT SHOULD BE AND HEREBY IS ORDERED that the Complaint is 
dismissed without prejudice. 
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REPARATION DECISIONS 
(No. 21,913) 


FORREST W. HIGGINBOTHAM v. TED BAKER & SON. P&S Docket No. 
5965. Decided September 14, 1982. 


Misrepresentation of weight—Damages—Reparation awarded 


Where respondent misrepresented the weights of six heifers it sold complainant, respond- 
ent is liable to complainant for damages resulting therefrom. Thus, respondent shall 
pay complainant the difference between the misrepresented value and the actual 
value at the time and place of purchase. 


Thomas C. Heinz, Presiding Officer. 
Steven R. Bair, Sacramento Calif., for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. § 181 et seq.), hereinafter the Act, begun by 


a complaint timely filed on April 23, 1981, alleging, in substance, that 
respondent misrepresented the weight of six head of cattle he sold on a 
per head basis to complainant. The amount claimed as reparation was 
$2,875.00. At oral hearing, complainant changed the amount claimed as 
reparation to $4,317.34. 

Copies of the formal complaint and of the investigation report pre- 
pared by the Packers and Stockyards Administration of this Department 
were served on respondent on October 26, 1981. 

Respondent filed a timely answer stating that “Mr. Higginbotham’s 
statements were completely false” and that the subject “cattle were sold 
by the head and as is.” (emphasis in original). Respondent requested an 
oral hearing. 

An oral hearing was held on April 9, 1982, in Sacramento, California, 
before Thomas C. Heinz of the Office of the General Counsel of this De- 
partment. Complainant was represented by Steven R. Bair, Esq., Sacra- 
mento, California. Respondent Ted Baker appeared on his own behalf. 
Testimony was received from twelve witnesses. Complainant introduced 
10 exhibits and respondent introduced three exhibits into evidence. 
Both parties expressly declined to file proposed findings and conclu- 
sions. 
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FINDINGS OF FACT 


1. Complainant Forrest W. Higginbotham, hereinafter Mr. Higgin- 
botham, is an individual who resides at 1811 Hickok Road, Folsom, Cali- 
fornia 95630. 

2. Respondent Ted Baker, hereinafter Mr. Baker, is an individual 
d/b/a Ted Baker & Son, who, at all times material herein, was engaged in 
the business of a dealer buying and selling livestock with his principal 
place of business located at 15703 N. Jacktone Road, Lodi, California _ 
95240, and so registered with the Secretary of Agriculture. 

3. Mr. Higginbotham, a novice amateur in the livestock business, con- 
tracted to buy from Mr. Baker, a livestock professional with 40 years ex- 
perience, six heifers, at $400. per head, each weighing approximately 
700 pounds and of a type which would reach a mature or finish weight of 
1000 pounds within three to four months, if fed and cared for properly. 

4. Mr. Baker selected the six animals used to fill the contract. 

5. Mr. Higginbotham paid for and picked up the six animals on March 
7 and 8, 1981, from Mr. Baker’s place of business under circumstances 
which did not permit close inspection of the animals. 

6. After inspection of the animals, Mr. Higginbotham concluded that 
they did not conform to the contract in that they weighed considerably 
less than approximately 700 pounds each. Mr. Higginbotham then un- 
successfully attempted to return the animals, rescind the contract and 
secure a refund from Mr. Baker of the purchase price. 

7. Mr. Higginbotham thereafter had the animals weighed at his resi- 
dence by California state officials on March 18, 1981. The animals pro- 
duced individual weights of from 346 pounds to 552 pounds and a total 
weight of 2,455 pounds. 

8. The six animals Mr. Higginbotham received were described by dis- 
interested experts as “very small,” “a bunch of runts,” “not smooth or de- 
tailed,” and “sick looking.” Mr. Baker described as “gutted” one animal 
identified in a photograph as representative of the six. One animal was 
blind in one eye and another was ill with some sort of respiratory disor- 
der. All observations were made within 10 days of purchase. 

9. Mr. Higginbotham provided the animals with all the feed they 
would eat from the date they were purchased until they were weighed 
again nearly eights months later by California state officials on Novem- 
ber 5, 1981, producing individual weights of from 609 pounds to 875 
pounds and a total weight of 4183 pounds. 

10. During the week Mr. Higginbotham purchased the six animals 
from Mr. Baker, the market price at nearby auction markets for 
“thrifty” feeder heifers in the 700 pound weight range varied from 
$53.00 per hundred weight to $61.00 per hundred weight, depending on 
frame size and degree of muscling. In price per hundred weight terms, 
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Mr. Higginbotham’s contract purchase price was approximately $57.00 
per hundred weight ($400.00 divided by 700 pounds). 

11. On March 7, 1981, Mr. Higginbotham signed a bill of sale dated 
March 4, 1981, prepared by Mr. Baker, which did not specify the weight 
of the animals and included the following statement: “Buyer has tried 
these cows and found them O.K. These cows are sold as is now.” 


SUBSIDIARY FINDINGS OF FACT AND CONCLUSIONS 


Mr. Higginbotham contends that he contracted to buy from Mr. Baker 
six heifers at $400 per head, each weighing approximately 700 pounds 
and of the type which would weigh approximately 1000 pounds within 
three to four months if fed and cared for properly. Mr. Higginbotham 
also introduced evidence which shows the animals had been fed properly 
and weighed, on the average, approximately 400 pounds each when 
weighed about 10 days after they were picked up from Mr. Baker. 

Mr. Baker contends that the animals were sold on a per head basis, not 
on a weight basis, that he made no representations as to weight, that Mr. 
Higginbotham knowingly bought the animals “as is” and therefore can- 
not now complain about them, and that the condition and weight of the 
heifers when they were weighed resulted from inadequate feeding and 
normal shrinkage caused by transportation of the animals. 

The evidence clearly and convincingly supports Mr. Higginbotham’s 
contentions. The evidence will not support Mr. Baker’s contentions. Ex- 
cept for three photographs which do not represent any of the livestock 
involved in this transaction, Mr. Baker’s case relies on his own testimony 
and the testimony of his employees and relatives. The testimony of Mr. 
Baker was notably evasive, unresponsive, impulsive, inaccurate, con- 
flicting, and, in general, unpersuasive. To cite only one example: Under 
oath, Mr. Baker denied that he had been charged with criminal repre- 
sentation of weight in the sale of livestock and grain. Complainant’s Ex- 
hibit 7 is a copy of a complaint issued against Mr. Baker by the Munici- 
pal Court of California, County of San Joaquin, dated February 20, 
1982, which contains four misdemeanor counts of misrepresenting 
weight in the sale of grain and livestock to an agent of the state. In 
short, Mr. Baker’s credibility was highly questionable, at best. 

The testimony of Mr. Baker’s relatives and employees appeared to be 
largely a rehearsed echo of his own and was primarily concerned with 
mechanical details of the transaction which are irrelevant to any materi- 
al issue in this case. 

Mr. Baker's defense rests primarily on two grounds: A denial that he 
misrepresented the weight of the cattle and an assertion that Mr. Hig- 
ginbotham purchased the heifers “as is.” The first ground fails for lack of 
credibility and the second ground fails because an “as is” disclaimer is 
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only effective as a waiver of implied warranties to a buyer who has been 
made aware of exactly what warranties he is waiving. See Williston on 
Sales, §§ 20-3 and 4. 

In this case, Mr. Baker led Mr. Higginbotham to believe the term “as 
is” applied only to unseen health problems which might surface after 
purchase. Although health problems are not at issue in this case, it ap- 
pears that in a proper case the disclaimer as understood by Mr. Higgin- 
botham would be effective. However, Mr. Baker apparently has under- 
stood the “as is” disclaimer to protect him from any buyer complaint af- 
ter purchase. The following colloquy regarding the transaction which be- 
came the subject of the California misdemeanor action noted above 
graphically demonstrates Mr. Baker’s belief. 


Q. You mean to say that Mr. Spencer came and said, “I 
want to buy livestock per pound,” and you charged him 
per pound, but still said, “I don’t guarantee that you’re 
getting what you're paying for?” 


A. That’s right. I told him that I sell everything as is. 


Mr. Baker has misunderstood the law. An “as is” disclaimer will not 
protect him from an action by a buyer for misrepresentation of a materi- 
al fact upon which the buyer has relied (Uniform Commercial Code 
§ 316). Representations as to weight in the sale of livestock are obvious- 
ly material. It makes no difference whether the sale is by the head or by 
the pound. 

Misrepresentation of a material fact in the sale of livestock is an un- 
just practice in violation of section 307 of the Packers and Stockyards 
Act (7 U.S.C. § 208) for which reparation may be ordered. The measure 
of recoverable damages is the difference between the misrepresented 
value and the actual value of the livestock at the time and place of pur- 
chase. Solheim v. Doyen, 35 Agric. Dec. 1741 (1976); Seller v. Lies, 32 
Agric. Dec. 451 (1973); Neugebauer v. Ryken, 32 Agric. Dec. 636 (1973), 
affd, 34 Agric. Dec. 1712 (S.D.S.D., 1975); Pendery v. Ragland, 23 
Agric. Dec. 620 (1964). 

Market news reports in the record indicate that the $400 per head Mr. 
Higginbotham paid for 700 pound heifers was within the range of selling 
prices for such animals at local auction markets. The record does not 
show precisely the market value of the animals he actually received. 
However, it is sufficient if there is a reasonable record basis to compute 
the value, even though the result is only approximate. Elliott v. Bran- 
denburg, 31 Agric. Dec. 1021 (1972); Natural Bridge Pkg. Co. v. Ganey, 
15 Agric. Dec. 818 (1956); reh. denied, 15 Agric. Dec. 1060 (1956). 
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The Secretary of Agriculture has promulgated grades and standards 
for feeder cattle which may be found at 7 C.F.R. §§ 53.208-212 and 
summarized in “Facts About: U.S. Standards for Grades of Feeder Cat- 
tle,” published by U.S. Department of Agriculture, AMS-586, April 
1980. Official notice is taken of these materials. 

Section 53.208 concerning feeder cattle grades (7 C.F.R. § 53.208) 
provides, in part: 


(a) (2) The grade of feeder cattle is determined by evaluat- 
ing three general value — determining characteristics 
— frame size, thickness, and thriftiness. (3) Frame size re- 
fers to the animal’s skeletal size — its height and body 
length — in relation to its age . . . (4) Thickness in feeder 
cattle refers to the development of the muscle system in re- 
lation to skeletal size . . . (5) Thriftiness refers to the ap- 
parent health of an animal and its ability to grow and fat- 
ten normally. In these standards unthrifty animals are 
those which are not expected to perform normally in their 
present state . . . (b) Grades. (1) The grades of feeder cattle 
that have been determined to be thrifty include three sepa- 
rate groupings for different frame sizes — Large frame, 
Medium Frame and Small Frame, and three separate 


groups for thickness — No. 1, No. 2, and No. 3... (2) The 
U.S. Inferior grade shall apply to all feeder cattle that have 
been determined to be unthrifty. 


The animals Mr. Higginbotham received weighed approximately 400 
pounds each. Ten days after receipt they weighed, on the average, 409 
pounds each when they had had sufficient time to recover any normal 
shrinkage caused by transportation and to begin gaining weight. The 
record shows they had been fed adequately during this period. 

The heifers were very small, “runts,” not “smooth or detailed,” “gut- 
ted” and “sick looking.” One was blind in one eye, and another was ill, al- 
though it is not clear whether that illness was visible at the time of pur- 
chase. Coupling this description with drawings in materials officially no- 
ticed and the record photograph of a representative animal produces the 
conclusion that the animals would have been graded, at best, thrifty, 
Small Frame, No. 3. Although there are suggestions in the record that 
these animals could have been graded unthrifty or Inferior (note in par- 
ticular their inordinately small and slow weight gain), there is insuffi- 
cient evidence to support such a conclusion. Moreover, there is no record 
evidence of market value if these animals were to be graded Inferior. 

The market news report for March 18, 1981, reveals prices of $56.25 
to $61.50 for 400-600 pound, Small Frame, No. 1 feeder heifers on 


” 6 
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March 13, 1981, a few days after the subject purchase. Mr. Higginboth- 
am received 400 pound, Small Frame, No. 3 cattle. Although there is no 
market news price quotation for Small Frame, No. 3 cattle, a review of 
the market news reports in the record shows differences in prices for dif- 
ferences in muscling grades of from $4.00 to $7.00 per hundred weight 
($5.50 average) for cattle with the same frame size and weight. No. 1 
grade cattle are the most valuable. Since the heifers were No. 3 grade, 
not No. 1 grade, they were therefore worth approximately $11.00 ($5.50 
x 2) per hundredweight less than the quoted market news price of 
$56.25 for 400 pound, Small Frame, No. 1 feeder heifers. The lowest 
quoted market price is the appropriate base price because the cattle Mr. 
Higginbotham purchased were clearly of very low quality. Subtracting 
$11.00 (2 x $5.50) from $56.25 rounds off to $45.00. Multiplying 
$45.00/cwt times 400 pounds produces a value of $180. per head or 
$1,080.00 for the 6 head Mr. Higginbotham purchased for $2,400.00. 
The difference between the misrepresented and actual values were 
therefore $1,320.00 ($2,400.00 minus $1,080.00). Reparation shall be 
ordered in that amount. 

Mr. Higginbotham has claimed damages of $4,317.34, based on his 
costs of feeding and caring for the animals from purchase to slaughter 
some nine months later, and costs associated with his contract with in- 
vestors in the project. Obviously, he would have had feed and care costs 
even if the animals had been as represented. Although incidental and 
consequential damages may be awarded for misrepresentation, there is 
no basis in the record to determine what portion of Mr. Higginbotham’s 
care and feeding costs was directly caused by Mr. Baker’s misrepresenta- 
tion, what portion resulted from management decisions made by Mr. 
Higginbotham, or what portion resulted from variables out of the con- 
trol of either party, such as weather, changes in grain prices, and the 
like. Damages cannot be awarded where speculative. Reilly v. Steele, 11 
Agric. Dec. 584 (1952). 

Mr. Baker was not a guarantor of Mr. Higginbotham’s wholly separate 
contract with investors and cannot be held responsible for any promises 
Mr. Higginbotham made under that contract. 

All contentions of Mr. Baker presented for the record have been care- 
fully considered whether or not specifically mentioned herein and have 
been found without merit. 

See Lizer v. Peters, 29 Agric. Dec. 402 (1970) for discussion of jurisdic- 
tion to issue a reparation order against a dealer. 

On the jurisdiction to issue this order, see Neugebauer v. Ryken, Civ. 
No. 74-4018 (S.D.S.D., 1975); Mid-South Order Buyers, Inc. v. Platte 
Valley Livestock, Inc., 315 N.W. 2d 229 (Neb. 1982), 41 Agric. Dec. 48 
(1982); and Hays Livestock Com’n Co. v. Maly Livestock Com’n Co., 498 
F.2d 925 (10th Cir. 1974), 33 Agric. Dec. 1122 (1974). 
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This decision and order is the same as a decision and order issued by 
the Secretary of Agriculture, being issued pursuant to delegated authori- 
ty, 7 C.F.R. § 2.35, 42 F.R. § 4395, as authorized by Act of April 4, 
1940, 54 Stat. 81, 7 U.S.C. §§ 450c-450g. See also Reorganization Plan 
No. 2 of 1953 (5 U.S.C., 1976 Ed., appendix at 764). It constitutes “an or- 
der for the payment of money” within the meaning of section 309 (f) of 
the Act (7 U.S.C. § 210 (f)). 

Under that section, if respondent does not comply with this order 
within the time limit in this order, complainant may, within one year of 
the date of this order, file in the district court of the United States for 
the district in which he resides or in which is located the principal place 
of business of respondent, or in any state court having jurisdiction of the 
parties, a petition setting forth briefly the causes for which the petition- 
er claims damages and this order in the premises. That section further 
provides that such suit in the district court shall proceed in all respects 
like other civil suits for damages, except that the findings and orders 
herein shall be prima facie evidence of the facts herein stated, and the 
petitioner shall not be liable for costs in the district court nor for costs at 
any subsequent stage of the proceedings unless they accrue upon appeal. 
That section further provides that, if the petitioner finally prevails, he 
shall be allowed a reasonable attorney’s fee to be taxed and collected as a 
part of the costs of the suit. 

It is requested that copies of all pleadings filed by any party in any 
such suit be filed with the Hearing Clerk, United States Department of 
Agriculture, Washington, D.C. 20250, for inclusion in the file of this 
reparation proceeding. It is further requested that if the construction of 
the Act, or the jurisdiction to issue this order, becomes an issue in any 
such suit, prompt notice of such fact be given to the Office of the Gener- 
al Counsel, United States Department of Agriculture, Washington, D.C. 
20250. 

On a petition to reopen a hearing, to rehear or to reargue a proceeding, 
or to reconsider an order, see rule 17 of the Rules of Practice, 9 C.F.R. 
§ 202.117. 

On a respondent’s right to judicial review of such an order, see Maly 
Livestock Commission v. Hardin, 446 F.2d 4 (8th Cir. 1971), 30 Agric. 
Dec. 1063 (1971). On a complainant’s right to judicial review of such an 
order, see 5 U.S.C. § 702-3 and United States v. I.C.C., 337 U.S. 426 
(1949). 
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ORDER 


Within thirty days from the date hereof, respondent Ted Baker shall 
pay complainant Forrest W. Higginbotham as reparation the sum of 
$1,320.00 with interest thereon at the rate of 13 percent per annum 
from May 1, 1981, until paid. 

Copies hereof shall be served upon the parties. 


MISCELLANEOUS ORDER ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


ORDER OF DISMISSAL 
(No. 21,914) 


MELVIN JAEGER v, PRODUCERS ORDER BUYING COMPANY. P&S 
Docket No. 6019. Order issued September 28, 1982. The par- 
ties have reached a settlement of their dispute, and complainant au- 
thorized dismissal of the complaint. 
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DISCIPLINARY DECISIONS 
(No. 21,915) 


In re NEW JERSEY TOMATO Co., INC. PACA Docket No. 2-5942. De- 
cided July 26, 1982. 


Failure to make full payment promptly—Publication of the facts—Default 


Respondent’s failures to make full payment promptly with respect to 22 lots of produce 
constitutes willful, flagrant and repeated violations of the Act. The facts and cir- 
cumstances set forth shall be published. 


Edward M. Silverstein, for complainant. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§499a et seq.), hereinaf- 
ter referred to as the “Act,” instituted by a complaint filed on February 
12, 1982, by the Director; Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. It is al- 
leged in the complaint that during the period June 1980 through March 
1981 Respondent purchased and accepted in interstate commerce, from 
six sellers, 22 lots of perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices in an amount 
totalling $105,599.45. 

A copy of the complaint was served upon Respondent, who failed to 
file an answer thereto. That time for filing an answer having run, and 
upon motion of the complainant for issuance of a decision, the following 
Decision and Order is issued without further investigation or hearing 
pursuant to section 1.139 of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, New Jersey Tomato Co., Inc., is a New Jersey corpora- 
tion, whose address is 79 Joseph St., Newark, New Jersey. 

2. Pursuant to the licensing provisions of the Act, license number 
771486 was issued to Respondent on June 13, 1977. This license was re- 
newed annually, but terminated on June 13, 1981 pursuant to Section 
4 (a) of the Act (7 U.S.C. 499d (a) ), when Respondent failed to pay the 
required annual license fee. 





1770 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 41 A.D. 1769 

3. Asis more fully set forth in paragraph 5 of the complaint, Respond- 
ent, during the period June 1980 through March 1981 purchased, re- 
ceived and accepted 22 lots of perishable agricultural commodities from 
six sellers in interstate commerce, but failed to make full payment 
promptly of the agreed purchase prices, or balances thereof, in the total 
amount of $105,599.45. 


CONCLUSIONS 


Respondent’s failures to make full payment promptly with respect to 
the transactions set forth in finding of fact number 3 above constitute 
willful, flagrant and repeated violations of section 2 of the Act (7 U.S.C. 
§499b), for which the Order below is issued. 


ORDER 


A finding is made that Respondent has committed willful, flagrant 
and repeated violations of Section 2 of the Act (7 U.S.C. 499b). The facts 
and circumstances set forth above shall be published. 

This Order shall take effect on the 11th day after this Decision be- 
comes final. 

Pursuant to the Rules of Practice governing procedures under the Act, 
this Decision will become final without further proceedings 35 days af- 
ter service unless appealed to the Secretary by a party to the proceeding 
within 30 days after service, as provided in sections 1.145 of the Rules of 
Practice (7 CFR 1.145). 

Copies of this order shall be served upon the parties. [The Decision and 
Order became final on September 8, 1982.—Ed.] 


(No. 21,916) 


In re PRECIOSA PACKING HousE, INc. PACA Docket No. 2-5964. 
Decided August 2, 1982. 


Failure to make full payment promptly—Revocation of license—Default 


Respondent’s failures to make full payment promptly for 49 lots of produce constitutes 
willful, flagrant and repeated violations of the Act for which respondent’s license is 
revoked. 


Edward M. Silverstein, for complainant. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§499a et seq.), hereinaf- 
ter referred to as the “Act,” instituted by a complaint filed on March 9, 
1982 by the Director, Fruit and Vegetable Division, Agricultural Mar- 
keting Service, United States Department of Agriculture. It is alleged in 
the complaint that during the period April 1981 through July 1981 Re- 
spondent purchased and accepted in interstate commerce, from 26 sell- 
ers, 49 lots of perishable agricultural commodities, but failed to make 
full payment promptly of the agreed purchase prices in an amount total- 
ling $267,774.30. 

A copy of the complaint was constructively served upon Respondent, 
which failed to file an answer thereto. The time for filing an answer hav- 
ing run, and upon motion of the complainant for issuance of a decision, 
the following Decision and Order is issued without further investigation 
or hearing pursuant to section 1.139 of the Rules of Practice (7 CFR 
1.139). 


FINDINGS OF FACT 


1. Respondent, Preciosa Packing House, Inc., is a Florida corporation, 
whose address is Post Office Box 440572, Miami, Florida. 

2. Pursuant to the licensing provisions of the Act, license number 
791689 was issued to Respondent on July 9, 1979. This license was re- 
newed annually, and is next subject to renewal on or before July 9, 1982. 

3. Asis more fully set forth in paragraph 5 of the complaint, Respond- 
ent, during the period April 1981 through July 1981, purchased, re- 
ceived and accepted 49 lots of perishable agricultural commodities from 
26 sellers in interstate commerce, but failed to make full payment 
promptly of the agreed purchase prices, or balances thereof, in the total 
amount of $267,774.30. 


CONCLUSIONS 


Respondent’s failures to make full payment promptly with respect to 
the transactions set forth in finding of fact number 3 above constitute 
willful, flagrant and repeated violations of section 2 of the Act (7 U.S.C. 
§499b), for which the Order below is issued. 


ORDER 


Respondent’s license is revoked. 
This Order shall take effect on the 11th day after this Decision be- 
comes final. 
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Pursuant to the Rules of Practice governing procedures under the Act, 
this Decision will become final without further proceedings 35 days af- 
ter service unless appealed to the Secretary by a party to the proceeding 
within 30 days after service, as provided in sections 1.145 of the Rules of 
Practice (7 CFR 1.145). 

Copies of this order shall be served upon the parties. [The Decision and 
Order became final on September 30, 1982—KEd.] Done at Washington, 
D.C. 


(No. 21,917) 


In re ANNA DEFEO d/b/a CENTRAL PRODUCE CO. PACA Docket No. 
2-5895. Decided August 18, 1982. 


Failure to make full payment promptly—Revocation of license 


Respondent’s failures to make full payment promptly for 103 lots of produce, in the 
amount of $836,570.76, constitutes willful, flagrant, and repeated violations of the 
Act for which respondent’s license is revoked. 


Edward M. Silverstein, for complainant. 
Gerald H. Rosen, Kansas City, Mo., for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) (hereinafter 
referred to as the “Act” or “PACA”). A complaint was filed on December 
8, 1981, against the respondent, Anna DeFeo d/b/a Central Produce Co. 
The complaint alleged that respondent violated Section 2 (4) of the Act 
(7 U.S.C. 499b (4) ) by the failure to make full payment promptly of the 
agreed purchase prices for 103 lots of perishable agricultural commodi- 
ties, in the total amount of $836,570.76. 

The complaint further alleged: that the failure to pay constituted will- 
ful, flagrant, and repeated violations of the Act; that respondent “has 
engaged in, is engaging in, and will continue to engage in, a course of 
conduct which involves failures to pay promptly for perishable agricul- 
tural commodities ---- in violation” of the Act. The complaint requests 
that respondent’s license be revoked. 

Respondent filed an answer on December 22, 1981, which denied vio- 
lation of the Act. 
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An oral hearing was held on April 27 and 28, 1982, in Kansas City, 
Missouri. Complainant was represented by Edward M. Silverstein, Esq., 
Office of the General Counsel, U.S. Department of Agriculture, Wash- 
ington, D.C. Respondent was represented by Gerald H. Rosen, Esq., 224 
Commerce Bank Building, 8901 State Line, Kansas City, Missouri. 
At the close of the hearing, the time was set for the filing of briefs. 


FINDINGS OF FACT 


1. Respondent, Anna DeFeo, is an individual, doing business as Cen- 
tral Produce Co., whose address is 25 East Third Street, Kansas City, 
Missouri 64106. 

2. Pursuant to the licensing provisions of the PACA, license number 
800398 was issued to respondent on January 16, 1980. This license was 
renewed annually and is next subject to renewal on or before January 
16, 1983. 

3. During the period August 1980 through July 1981, respondent 
purchased, received, and accepted 103 lots of perishable agricultural 
commodities, from 3 sellers in interstate commerce, but failed to make 
full payment promptly of the agreed purchase prices, or balances there- 
of, in the total amount of $836,570.76. Of such total, $32,331.20 was 
past due Bananas, Inc.; $763,638.66 was past due Neilson Produce; and 
$40,600.90 was past due Veg-Pro Dist. 

Further details of these transaction are more fully set forth in para- 
graph 5 of the complaint. 

4. Prompted by respondent’s assertions, that it had express agree- 
ments with suppliers extending respondent credit beyond the regulatory 
10-day period and that substantial payments were made by respondent 
in accord with such agreements,’ the hearing was recessed during the 
morning of April 28 to permit an audit of respondent’s records (Tr. pp 
179-1824). 

The hearing resumed at 2:00 p.m. on April 28, after completion of the 
audit. By stipulation of counsel for the parties, respondent’s indebted- 
ness as of April 28, 1982, to the three sellers listed in paragraph 5 of the 
complaint was as follows (Tr. 186-187, 222-227): 

Bananas, Inc., $27,631 (six payments having been made totalling 
$4,700.00); 

Neilson Produce, $701,462.54 (17 payments having been made total- 
ling $62,176.07); 

Veg-Pro, $53,412.90 (8 payments having been made totalling $14,600, 
plus amounts due for two further shipments which total $27,412). 


, 79, 220, 236; Neilson: 147-152, 204, 206-214, 


1. Tr. 31-32, 39-40, 43-44, 53, 72-73 
218-219; Bananas, Inc.: 153-155, 203-204, 219; Veg-Pro 159-162. 
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5. By notice in writing, dated May 11, 1981, respondent was informed 
that failures to make full payment promptly of the agreed purchase 
prices for perishable agricultural commodities received and accepted in 
interstate or foreign commerce are violations of the Act. Respondent 
was given the opportunity to demonstrate or achieve compliance with all 
lawful requirements of the Act, but has failed to do so. 


PERTINENT STATUTORY PROVISIONS 
Sec. 2 (4) of the PACA (7 U.S.C. § 499b). 


It shall be unlawful in or in connection with any transac- 
tion in interstate or foreign commerce— 


x KR EK RR 


(4) For any commission merchant, dealer, or broker to 
make, for a fraudulent purpose, any false or misleading 
statement in connection with any transaction involving 
any perishable agricultural commodity which is received in 
interstate or foreign commerce by such commission mer- 
chant, or bought or sold, or contracted to be bought, sold, 
or consigned, in such commerce by such dealer, or the pur- 
chase or sale of which in such commerce is negotiated by 
such broker; or to fail or refuse truly and correctly to ac- 
count and make full payment promptly in respect of any 
transaction in any such commodity to the person with 
whom such transaction is had; or to fail, without reason- 
able cause, to perform any specification or duty, express or 
implied, arising out of any undertaking in connection with 
any such transaction; 


kweewewkk x 
Sec. 8 (a) of the PACA (7 U.S.C. § 499h). 


(a) Whenever (a) the Secretary determines as provided in 
section 6 that any commission merchant, dealer, or broker 
has violated any of the provisions of section 2, or (b) any 
commission merchant, dealer, or broker has been found 
guilty in a Federal court of having violated section 14 (b) of 
this Act, the Secretary may publish the facts and circum- 
stances of such violation and/or, by order, suspend the li- 
cense of such offender for a period not to exceed ninety 
days, except that, if the violation is flagrant or repeated, 
the Secretary may, by order, revoke the license of the of- 
fender. 
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PERTINENT REGULATIONS 
Sec. 46.2 (aa). 


‘Full payment promptly’ is the term used in the [PACA] in 
specifying the period of time for making payment without 
committing a violation of the [PACA]. ‘Full payment 
promptly,’ for the purpose of determining violations of the 
[PACA], means: 


x © RR HR 


(5) Payment for produce purchased by a buyer, within 10 
days after the day on which the produce is accepted. 


xwnee ® & ® 


(9) * * * Provided, however, That as an exception to sub- 
paragraphs (1) through (9) of this paragraph, the parties 
may, by express agreement at the time the contract is 
made, provide a different time for payment, and if they 
have so agreed, then payment within the time provided 
shall constitute ‘full payment promptly:’ Provided further, 
That the party claiming the existence of payment shall 
have the burden of proving it. 


CONCLUSIONS 


1. Respondent’s defense that it had express agreements with its three 
suppliers extending credit beyond the 10 day payment period contained 
in the regulations (7 CFR 46.2 (aa) (9) ) is not supported by the record 
evidence. 

2. The acts of respondent in failing to make full payment promptly of 
the agreed purchase prices for the 103 lots of perishable commodities 
purchased, received, and accepted, as more specifically alleged in para- 
graph 5 of the complaint, constitute willful, flagrant and/or repeated 
violations of section 2 of the Act (7 U.S.C. 499b). 


I. 


The following elements are pertinent for consideration where a de- 
fense is raised that a respondent has an express agreement with its sup- 
pliers to provide a different time for payment than the 10 day period re- 
quired by regulation. 


a. The parties may by express agreement provide a dif- 
ferent time for payment. 
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The agreement need not be in writing. 


The agreement must be reached at the time the con- 
tract is made. 


Respondent has the burden of providing the existence 
of such express agreement. 


The agreement in effect at the time the contract is 
made, need not be referred to in each transaction. 


Agreements reached after a contract is made (e.g. in 
settlement of an accrued indebtedness) do not cure an 
existing violation. 


See: Connecticut Celery Co. 40 A.D. 1131, 1137 (1981); Hampshire 
Open Air-Market, Inc., 41 A.D. 955, 961-962; V.P.C. Inc., 41 
A.D. 734, 742 (1982). 


Applying the above elements to the facts in this case disposes of any 
defense of an express agreement for extended payments. 

Respondent’s Exhibits 1 and 2 were offered as evidence of the exist- 
ence of express agreements with Neilson Produce and Bananas, Inc.,? 
but are of no significance in the light of other record evidence. 

1. Respondent’s Exhibit 1 is a letter dated October 10, 1980 from 
Neilson to respondent. It requests payment of $12,000 to $15,000 per 
week until respondent is able to make payment within a 30 day time lim- 
it. Tr. 147-150. Respondent’s witness testified that said weekly pay- 
ments were made and copies of wire transfers were available to verify 
such payments. Tr. 151-152. When questioned further about implemen- 
tation of the Neilson payment agreement, respondent’s witness testified 
that there was no agreement as to time of payment and that Neilson 
would accept payment whenever it was sent. Tr. 209-214. 

2. Respondent’s exhibit 2 is a paper prepared by respondent’s man- 
ager promising to pay Bananas, Inc., $181,393.80 in weekly install- 
ments of $10,000 beginning August 11, 1980. Tr. 155. The agreement 
was reached after a representative of the supplier requested payment of 
the outstanding indebtedness. Tr. 153-154. Respondent’s witness testi- 
fied that a series of $10,000 post-dated checks were given to the supplier 
to be cashed each week in accordance with the agreement. Tr. 203-204. 


2. Both exhibits were returned to respondent’s attorney for preparation of additional 
copies to be filed with the Hearing Clerk. Tr. 150-151, 159, 220-221. Although the ex- 
hibits were never sent to the Hearing Clerk, the contents of the documents were read into 
the record. Tr. 149-150, 155, 207, 209. 
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3. Respondent’s witness testified that the payment agreement with 
Veg-Pro was oral. Payment was to be made by respondent in 30 days or 
longer if needed. Tr. 159-162. 

4. It was respondent’s contention that there were in existence and 
contained in respondent’s records, copies of invoices, cancelled checks, 
wire transfers, drafts, etc., which would verify the existence of express 
agreements and respondent’s adherence to such agreements. Such docu- 
ments were to be filed with the Hearing Clerk 15 to 20 days prior to the 
filing of respondent’s brief, and exhibit numbers were reserved for such 
documents (i.e. Rx 4, 5, 6). Tr. 152, 158, 161, 219-220, 238, 240, 248. 

The documents however were not filed. 

5. Audit of respondent’s records on April 28, 1982 (See: Finding of 
Fact 4) disclosed a series of payments to the three creditors which were 
erratic. Payments were made at various times and in varying amounts. 
Tr. 224-227, 236. 

6. In summary, we must conclude that the record evidence does not 
support respondent’s contention that there were in existence express 
payment agreements to extend the time of payment beyond the 10 days 
contained in the regulations. 

At most, respondent’s agreement with Bananas, Inc. (No. 2 above) rep- 
resents an attempt to settle a prior indebtedness. 

The other matters (Nos. 1 and 3) are not express agreements as con- 


templated by the regulations. In fact, the existence of any kind of agree- 
ment is questionable, in view of recent requests for payment by the sup- 
pliers involved. Tr. 178, 204. 


Il. 


Under Section 2 (4) of the Act (7 U.S.C. 499b (4) it is unlawful for any 
commission merchant, dealer, or broker to fail to “make full payment 
promptly” of its obligations with regard to transactions involving perish- 
able agricultural commodities made in interstate commerce. Insofar as is 
pertinent here, “full payment promptly” is defined in the regulations (7 
CFR § 46.2 (aa) (5) ) as requiring payment of the agreed purchase prices 
for produce within 10 days after the day on which the produce is accept- 
ed. Respondent’s failures to make timely payment, as alleged in the com- 
plaint, are clearly in violation of the prohibitions of section 2 of the Act. 
Moreover, the numerous violations committed by respondent and the 
enormity of her indebtedness constitute flagrant and repeated violations 
of the Act. Further, the violations were willful. A violation is willful if, 
irrespective of evil motive or erroneous advice, a person intentionally 
does an act prohibited by a statute or acts in careless disregard of the re- 
quirements of a statute. Here respondent was warned and given oppor- 
tunity to achieve compliance. Finding of Fact 5. Jn re: V.P.C. Inc., supra, 
41 A.D. at 743-744. 
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II. 


Complainant seeks revocation of respondent’s license as the proper 
sanction in this matter. Support for the issuance of this sanction is 
found in the record, pages 103-106, 124-125. 

In In re: Baltimore Tomato Company, Inc., 39 A.D. 412, 414 it was 
stated: 


“The policy of the Secretary of Agriculture, as estab- 
lished by his delegate, the Judicial Officer, requires license 
revocation as the inevitable consequence whenever a li- 
censee under the Act fails, for any reason, to make full 
payment for produce it accepted and received. See Jn Re: 
M. & H. Produce Co., supra; In re: Sam Leo Catanzaro, 35 
Agri. Dec. 26 (1976), aff'd sub nom. Catanzaro v. United 
States, No. 76-1613, 36 Agri. Dec. 467 (9th Cir. 1977); In 
re: Hal Merdler Produce, Inc. , 37 Agri. Dec. 809 (1978). 


Accordingly, the sanction sought by complainant is granted. 


ORDER 


Respondent’s license is revoked. 
This Order shall take effect on the 11th day after this Decision be- 


comes final. 

This Decision shall become final 35 days after service upon Respond- 
ent unless appealed to the Judicial Officer within 30 days after service. 
(7 CFR 1.139 and 1.145). 

Copies hereof shall be served on the parties. [The Decision and Order 
became final on September 24, 1982.—Ed.] 





JOSEPH VINCENT 
Cite as 41 A.D. 1779 


(No. 21,918) 


In re JOSEPH VINCENT RE d/b/a BUD RE WHOLESALE FRUITS & VEGETA- 
BLES, PACA Docket No. 2-6032. Decided September 13, 1982. 


Failure to make full payment promptly—Publication of the facts—Consent 
Respondent committed willful, flagrant and repeated violations of the Act by failing to 
make full payment promptly for 100 lots of produce. Respondent consented to an or- 


der publishing the facts and circumstances. 


Andrew Y. Stanton, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.; hereafter re- 
ferred to as the “Act”), instituted by a complaint filed on June 7, 1982, 
by the Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in the 


complaint that during the period September 1980 through March 1981, 
Respondent purchased and accepted, in interstate and foreign com- 
merce, 100 lots of perishable agricultural commodities, from three sell- 
ers, but failed to make full payment promptly of the agreed purchase 
prices or balances thereof, in the total amount of $153,190.90. 

A copy of the complaint was served on Respondent. Respondent filed 
an amended answer thereto, admitting all the material allegations in the 
complaint and consenting to the issuance of a decision and order in this 
case. Therefore, pursuant to Section 1.138 of the Rules of Practice (7 
CFR 1.138), the following decision and order is issued without further 
procedure or hearing. 


FINDINGS OF FACT 


1. Respondent, Joseph Vincent Re d/b/a Bud Re Wholesale Fruits & 
Vegetables, (hereinafter “Respondent”), is an individual, whose business 
address is 215 W. Second Street, Cincinnati, Ohio 45202. 

2. Pursuant to the licensing provisions of the Act, license number 
197511 was issued to Respondent on July 20, 1962. This license was re- 
newed annually, but terminated on July 20, 1981, pursuant to Section 
4 (a) of the Act (7 U.S.C. 499d (a) ), when Respondent failed to pay the 
required annual license fee. 
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3. As set forth more fully in paragraph 5 of the Complaint, during the 
period September 1980 through March 1981, Respondent violated Sec- 
tion 2 (4) of the Act (7 U.S.C. 499b (4) ), by purchasing and accepting, in 
interstate and foreign commerce, from 3 sellers, 100 lots of perishable 
agricultural commodities, but for which Respondent failed to make full 
payment promptly of the agreed purchase prices or balances thereof, in 
the total amount of $153,190.90. 


CONCLUSIONS 


Respondent has committed willful, flagrant and repeated violations of 
Section 2 of the Act (7 U.S.C. 499b), by failing to make full payment 
promptly of the agreed purchase prices or balances thereof, from 3 sell- 
ers in the amount of $153,190.90, for 100 lots of perishable agricultural 
commodities, purchased in the course of interstate and foreign com- 
merce, as set forth in Finding of Fact 3 above. 


ORDER 


Respondent, Joseph Vincent Re d/b/a Bud Re Wholesale Fruits & 
Vegetables, has committed willful, flagrant, and repeated violations of 
Section 2 (4) of the Act in (7 U.S.C. 499b (4) ), and the facts and circum- 
stances set forth above shall be published. 


This order shall become effective upon issuance. 

The parties hereto have waived their rights to appeal from this order 
by signing below. 

Copies hereof shall be served upon the parties. 





WATERMILL EXPORT, INC. 
Cite as 41 A.D. 1781 


(No. 21,919) 


In re WATERMILL Export, INC. PACA Docket No. 2-5989. Decided 
September 16, 1982. 


Failure to make full payment promptly—Revocation of license—Consent 


Respondent consented to an order revoking its license for committing willful, repeated and 
flagrant violations of the Act by failing to make full payment promptly for 188 lots 
of produce. 


Edward M. Silverstein, for complainant. 
Stanley M. Kolber, New York, N.Y., for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding brought pursuant to the provisions of 
the Perishable Agricultural Commodities Act, 1930, as amended (7 
U.S.C. 499a et seq.; hereinafter the “PACA”), the Regulations promul- 
gated pursuant to the PACA (7 CFR 46.1 through 46.45), and the Rules 
of Practice Governing Formal Adjudicatory Administrative Proceedings 
Instituted By the Secretary (7 CFR 1.130 through 1.151; hereinafter the 
“Rules of Practice”). The proceeding was instituted by a complaint filed 
on April 6, 1982, by the Director, Fruit and Vegetable Division, Agricul- 
tural Marketing Service, United States Department of Agriculture. It is 
alleged, in the complaint, that Watermill Export, Inc., (hereinafter 
Watermill or “respondent”), violated section 2 of the PACA (7 U.S.C. 
499b) by failing to make full payment promptly of the agreed purchase 
prices for 188 lots of perishable agricultural commodities, for a total of 
$828,370.57, $292,265.82 of which remained unpaid at the time of the 
complainant’s investigation. Respondent filed an answer, on May 14, 
1982, in which it denied violating the PACA. 

An oral hearing was held on September 14, 1982, before Administra- 
tive Law Judge John G. Liebert, in New York City, New York. Com- 
plainant was represented by Edward M. Silverstein, Esq., Office of the 
General Counsel, U.S. Department of Agriculture, Washington, D.C. 
20250. Respondent was represented by Richard A. Givens, Esq., Botein, 
Hays, Sklar & Herzberg, 200 Park Avenue, New York, New York 10166. 

At the hearing, Mr. Givens noted that respondent was withdrawing its 
defenses and consenting to the issuance of an order revoking its license. 
Mr. Givens also noted that respondent waived its rights under section 10 
of the PACA and its rights of appeal, and requested that the order be is- 
sued effective as soon as possible. 
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FINDINGS OF FACT 


1. Respondent is a New York corporation whose address is 455 Cen- 
tral Avenue, Scarsdale, New York 10583. 

2. Pursuant to the licensing provisions of the PACA, license number 
791251 was issued to respondent on May 1, 1979. This license was re- 
newed annually, is next subject to renewal on or before May 1, 1983, but 
automatically was suspended (7 U.S.C. 499g (d) ) on April 23, 1982, be- 
cause Watermill failed to satisfy a reparation order issued against it. See 
PACA Docket No. RD-82-53. 

3. During the period February 1981 through April 1981, respondent 
purchased, received, and accepted 94 lots of perishable agricultural com- 
modities, from 19 sellers in interstate and foreign commerce, but failed 
to make full payment promptly of the agreed purchased prices, or bal- 
ances thereof, in the total amount of $535,104.75. Payments for these 
transactions were made from 1-5 months late. The details of these 
transactions are more fully set forth in paragraph 5 of the Complaint. 

4. During the period August 1981 through December 1981, respond- 
ent purchased, received, and accepted 94 lots of perishable agricultural 
commodities, from 20 sellers in interstate and foreign commerce, but 
failed to make full payment promptly of the agreed purchased prices, or 
balances thereof, in the total amount of $292,265.92. The details of 
these transactions are more fully set forth in paragraph 6 of the Com- 
plaint. 

5. Respondent has engaged in, is engaging in, and will continue to en- 
gage in a course of conduct which involves failures to pay promptly for 
perishable agricultural commodities, received and accepted by it in in- 
terstate and foreign commerce. 

6. The acts of respondent in failing to make full payment promptly of 
the agreed purchase prices for the 188 lots of perishable agricultural 
commodities it purchased, received, and accepted, as more specifically 
alleged in paragraphs 5 and 6 of the Complaint, constitute willful, fla- 
grant and repeated violations of section 2 of the PACA (7 U.S.C. 499b). 


CONCLUSIONS 


Respondent has committed willful, repeated and flagrant violations of 
the PACA and consented to the issuance of the following order. 


ORDER 


Respondent’s license is revoked. 
This Order shall take effect on this date. 





FRUIT UNLIMITED TRUCKING, INC. 
Cite as 41 A.D. 1783 


(No. 21,920) 


In re FRUIT UNLIMITED TRUCKING, INC. PACA Docket No. 2-6023. 
Decided September 23, 1982. 


Failure to make full payment promptly—Publication of the facts—Consent 


Where respondent committed willful, flagrant and repeated violations of the Act by failing 
to make full payment promptly for 66 lots of produce, respondent consented to an 
order publishing the facts and circumstances set forth herein. 


Diane L. Langton, for complainant. 
Frank M. Cappozzo, Waukesha, Wis., for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.; hereafter re- 
ferred to as the “Act”), instituted by a complaint filed on May 21, 1982, 
by the Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in the 


complaint that during the period April 1981 through December 1981, 
Respondent, Fruit Unlimited Trucking, Inc., purchased and accepted, iz 
interstate commerce, 66 lots of perishable agricultural commodities, 
from 27 sellers, but failed to make full payment promptly of the agreed 
purchase prices or balances thereof, in the total amount of $218,936.68. 

A copy of the complaint was served on Respondent. Respondent filed 
an answer thereto, denying the material allegations in the complaint. 
However, now Respondent and Complainant have agreed to the entry of 
a consent decision and order. Therefore, pursuant to Section 1.138 of the 
Rules of Practice (7 CFR 1.138), the following decision and order is is- 
sued without further procedure or hearing. 


FINDINGS OF FACT 


1. Respondent, Fruit Unlimited Trucking, Inc., (hereinafter “Re- 
spondent”), is a Wisconsin corporation, whose business address is 100 
South Barclay, Milwaukee, Wisconsin 53204. 

2. Pursuant to the licensing provisions of the Act, license number 
810608 was issued to Respondent under the name Fruit Unlimited, Inc., 
on February 26, 1981. This license terminated on February 26, 1982, 
pursuant to Section 4 (a) of the Act (7 U.S.C. 499d (a) ), when Respond- 
ent failed to pay the required annual license fee. 
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3. As set forth more fully in paragraph 5 of the Complaint, during the 
period April 1981 through December 1981, Respondent violated Section 
2 (4) of the Act (7 U.S.C. 499b (4) ), by purchasing and accepting, in 
interstate and foreign commerce, from 27 sellers, 66 lots of perishable 
agricultural commodities, but for which Respondent failed to make full 
payment promptly of the agreed purchase prices or balances thereof, in 
the total amount of $218,936.68. 


CONCLUSIONS 


Respondent has committed willful, flagrant and repeated violations of 
Section 2 of the Act (7 U.S.C. 499b), by failing to make full payment 
promptly of the agreed purchase prices or balances thereof, from 27 
sellers in the amount of $218,936.68, for 66 lots of perishable agricul- 
tural commodities, purchased in the course of interstate and foreign 
commerce, as set forth in Finding of Fact 3 above. 


ORDER 


Respondent, Fruit Unlimited Trucking, Inc., has committed willful, 
flagrant, and repeated violations of Section 2 (4) of the Act (7 U.S.C. 
499b (4) ), and the facts and circumstances set forth above shall be pub- 
lished. 

This order shall become effective upon issuance. 


The parties hereto have waived their rights to appeal from this order 
by signing below. 
Copies hereof shall be served upon the parties. 
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REPARATION DECISIONS 
(No. 21,921) 


CONSUMERS PRODUCE COMPANY INC. OF PITTSBURGH v. MIKRITA 
INCORPORATED a/t/a BELLE AIR IGA FOODLINER. PACA Docket 
No. 2-5984. Decided September 3, 1982. 


Loading of produce, failure to prove—Complaint dismissed 


Complainant claims to have sold and shipped to respondent eight cartons of lettuce and one 
carton of plums. Respondent claims to have only received one carton of lettuce. 
Since the evidence of neither side is of greater weight, and complainant, as the mov- 
ing party, failed to meet its burden of proving by a preponderance of evidence it 
complied with the contract by loading the specified order, the complaint must be 
dismissed. 


Andrew Y. Stanton, Presiding Officer. 
Wholesale Produce Industry of Pittsburgh, Pittsburgh, Pa., for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $85.88 in connection with a ship- 
ment of lettuce and plums in interstate commerce. 

A copy of the Report of Investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer thereto denying liability to 
complainant. 

Since the amount claimed as damages does not exceed $15,000.00, the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Pursuant to such procedure, the parties were 
given the opportunity to submit additional evidence in the form of veri- 
fied statements and to file briefs, but declined to do so. 


FINDINGS OF FACT 


1. Complainant, Consumers Produce Company Inc. of Pittsburgh, is a 
corporation whose address is 22nd & A.V.R.R., Pittsburgh, Pennsylva- 
nia. 
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2. Respondent, Mikrita Incorporated a/t/a Belle Air IGA Foodliner, is 
a corporation whose address is 264 Main Street, Wintersville, Ohio. At 
the time of the transaction involved herein, respondent was licensed 
under the Act. 

3. On approximately July 9, 1981, complainant, by oral contract, sold 
to respondent eight cartons of lettuce at $10.00 per carton and one car- 
ton of plums for $15.00, for a total f.o.b. contract price of $95.00 plus 
terminal charges. 

4. On approximately June 9, 1981, complainant shipped to respond- 
ent, in interstate commerce, one carton of lettuce on board a truck 
driven by James Perry. Upon arrival of the truck at respondent’s place 
of business, respondent became aware that only one carton of lettuce 
had been delivered, instead of the eight cartons of lettuce and one carton 
of plums that had been ordered. On complainant’s order slip for the let- 
tuce, respondent crossed out the figure “8” under “Quantity” and wrote 
“7 short”. Respondent also wrote “Received one case only.” On the slip 
for the plums, respondent wrote “short”. On neither slip was there any 
indication that the truckdriver had previously written his initials, J. P. 
The truckdriver then signed both order slips as “James Perry”. 

5. Respondent has, to date, paid complainant for the one carton of let- 
tuce received, for $10.00, plus terminal charges, leaving $85.88 of the 
original contract price as unpaid. 

6. A formal complaint was filed on January 29, 1982, which was 
within nine months from the time the alleged cause of action herein ac- 
crued. 


CONCLUSIONS 


Complainant claims to have sold and shipped to respondent eight car- 
tons of lettuce and one carton of plums on an f.o.b. basis. Complainant 
contends that when it loaded the produce onto the truck, the truck- 
driver, James Perry, initialed each of the two order slips pertaining to 
the lettuce and plums, thereby acknowledging the presence of the com- 
modities subject to the contract. Complainant has submitted copies of 
these two order slips into evidence, on each of which is written “J. P.” 

Respondent claims that when the truck arrived at its place of business, 
it was observed that seven cartons of lettuce and one carton of plums 
were missing. Respondent contends that Perry signed the order slips at 
that time, noting that only the one carton of lettuce had been received 
*rom complainant. Respondent has submitted copies of these order slips 
into evidence. Neither slip contains the truckdriver’s initials, unlike the 
slips filed by complainant. 

Complainant asserts that the absence of Perry’s initials on respond- 
ent’s copies of the order slips is explained by respondent using duplicate 
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order slips which Perry had not initialed. Respondent claims that com- 
plainant’s order slips were initialed after the shipment took place. 

The order slips submitted as evidence by both parties are obviously in 
direct conflict with each other regarding the issue of whether the proper 
number of cartons were loaded by complainant. The evidence of neither 
side is of greater weight. However, complainant, as the moving party, 
has the burden of proving the allegations of the complaint by a prepond- 
erance of the evidence, including the contract terms and its compliance 
therewith. Heggeblade-Marguleas-Tenneco, Inc. v. Fisher Foods Inc. 33 
A.D. 1443 (1974). Based on the evidence in the record, we must conclude 
that complainant has failed to meet its burden of proving that it com- 
plied with the contract by loading eight cartons of lettuce and one carton 
of plums on James Perry’s truck. Accordingly, the complaint must be 
dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies of this order shall be served upon the parties. 


(No. 21,922) 


EDGAR H. GRAFF, JR. v. CHANDLER-TOPIC Co., INc. PACA Docket No. 
2-5944. Decided September 3, 1982. 


Contract terms, proof of—Protection against losses—Breach of contract, 
failure to prove—Reparation awarded 


Where although complainant agreed to protect respondent against losses resulting from 
the condition of the watermelons, respondent failed to prove any deficiency in condi- 
tion of the watermelons. Therefore, respondent failed to prove a breach of contr<ct 
by complainant, and is liable for the full contract price thereof. 


Andrew Y. Stanton, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
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against respondent in the amount of $4,274.15 in connection with a 
truckload of watermelons shipped in interstate commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent who filed an answer thereto denying liability to 
complainant. 

Since the amount claimed as damages does not exceed $15,000.00, the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Pursuant to such procedure, complainant filed 
an opening statement and respondent filed an answering statement. 
Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Edgar H. Graff, Jr., is an individual whose address is 
P.O. Box 381, Ocala, Florida. 

2. Respondent, Chandler-Topic Co., Inc., is a corporation whose ad- 
dress is 5905 Goldenrod Lane, Plymouth, Minnesota. At the time of the 
transaction involved herein, respondent was licensed under the Act. 

3. On approximately June 6, 1981, complainant, by oral contract, sold 
to respondent a truckload of watermelons, consisting of 40,230 cwt. at a 
price of $10.50 per cwt., or $4,224.15, delivered. It was agreed that the 
truck would make three drops, to Eau Clair Wisconsin Co-op, Eau Clair, 
Wisconsin, Johns IGA, at Black River Falls, Wisconsin and Rochester 
Wholesale Fruits, Inc., Winona, Minnesota. Respondent was to be 
charged $25.00 per drop for the latter two drops only, for a total con- 
tract price of $4,274.15. Complainant sent respondent an invoice, dated 
June 6, 1981, which reflected this information, and the invoice was re- 
ceived by respondent. 

4. The watermelons left complainant on June 6, 1981 and were 
shipped in interstate commerce to the three drop points, where they ar- 
rived on approximately June 7, 1981, and were accepted. 

5. After the melons arrived at Eau Clair Wisconsin Co-op, respond- 
ent’s representative, William Riddering, called complainant and com- 
plained of their condition. Graff then agreed to provide respondent with 
full protection against loss. 

6. Respondent has failed to remit any part of the contract price to 
complainant. Respondent has also failed to provide dump certificates, 
reliable inspection reports, or any other credible evidence of its loss. 

7. A formal complaint was filed on November 18, 1981, which was 
within nine months from the time the cause of action herein accrued. 
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CONCLUSIONS 


There is no dispute that complainant sold a truckload of watermelons 
to respondent and that respondent accepted the watermelons upon their 
timely arrival. Respondent asserts that the price terms were “open” be- 
cause complainant was aware of the poor condition of the produce. Re- 
spondent apparently resold the melons to J & J Distributing Co., St. 
Paul, Minnesota (hereinafter, “J & J”) who, in turn, resold the produce to 
Eau Claire Wisconsin Co-op, Eau Claire, Wisconsin (hereinafter, “Eau 
Claire”), Johns IGA, Black River Falls, Wisconsin, and Rochester Whole- 
sale Fruits, Inc., Winona, Minnesota (hereinafter “Rochester Whole- 
sale”). Respondent claims that when the produce arrived at the first 
drop, Eau Claire, the condition was not good, at which point the parties 
agreed that respondent would be granted full protection against any 
loss. Respondent contends that the condition of the melons was so poor 
that nothing could be obtained for their resale. Complainant denies 
these allegations and asserts that it is owed the contract price of 
$4,274.15. 

The first issue concerns the price terms initially agreed upon by the 
parties. Complainant has submitted an invoice containing the price 
terms set forth in Finding of Fact 3, which he alleges was sent to re- 
spondent. Respondent, in its answer, admits that it received the invoice, 
but asserts that the invoice was sent back to complainant. However, re- 
spondent has not provided any proof that the invoice was returned or 
that it ever informed complainant of respondent’s objection to the con- 
tract terms contained in that document. Therefore, we conclude that 
complainant’s invoice represents the terms of the contract between the 
parties. Sunshine Produce Co. v. Si Si Fruit Distributors, Inc., 34 A.D. 
104 (1975). 

Respondent supports its contention that complainant granted it full 
protection against any loss on the load at issue by submitting a letter 
from James Hannigan of J & J. Hannigan contends that when the truck 
arrived at the first drop, Eau Claire, and trouble was reported, respond- 
ent’s representative, William Riddering, had a telephone conversation 
with Edgar Graff, which was overheard by Hannigan, listening in on an 
extension. Hannigan said he heard Graff agree to give respondent full 
protection for the melons. Complainant has never specifically denied 
making such an offer, but stated in a September 27, 1981, letter to the 
Department that respondent never informed him of any inspection, and 
that the bills of lading, signed by the receivers, showed no complaints. In 
light of Hannigan’s corroborative statement and the absence of a specific 
denial from complainant, we conclude that complainant agreed to pro- 
tect respondent against any loss suffered due to the condition of the 
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watermelons. Dick Monroe Co. v. Fred Karem & Sons, 30 A.D. 546 
(1971). 

We now turn to the question of the amount of loss incurred by re- 
spondent because of the watermelons’ condition. Respondent has at- 
tached to its answer a letter from its buyer, J & J, and letters from J & 
J’s buyers, Rochester Wholesale and Johns IGA, claiming that the condi- 
tion of the melons was so poor they had to be dumped. Respondent has 
also presented a federal inspection report, dated June 10, 1981, repre- 
senting an inspection made at the warehouse of the Rochester Whole- 
sale. Respondent has not submitted any dump certificates. 

The inspection report indicates that the shipper and the shipper’s ad- 
dress are both “unknown”. It shows that the goods inspected were not in 
a car or trailer, but had been unloaded and were stored in Rochester 
Wholesale’s warehouse. The products inspected are stated to be “Long 
Gray WATERMELONS, bulk in bins. Applicant states: 700 melons” 
with no indication of the identity of the shipper. In view of these circum- 
stances, we cannot assume that the melons inspected were those shipped 
by complainant in the transaction at hand. The inspection report will, 
therefore, be given no weight. Mario H. Saikhon v. Russell-Ward Co., 
Inc., 34 A.D. 1940 (1975). 

This leaves for consideration as evidence of the condition of the water- 
melons only the letters from J & J, Johns IGA, and Rochester Whole- 
sale. None of these letters are sworn to. In addition, they do not indicate 
why a federal inspection of the melons on board the truck could not have 
been made when they arrived at the receivers’ places of business. It has 
often been held that testimonial evidence, such as letters concerning the 
condition of perishable agricultural commodities, should be discounted 
where a neutral inspection could have been obtained. Mutual Vegetable 
Sales v. Select Distributors, Inc., 38 A.D. 1359 (1979); G. J. Albert, Inc. 
v. Salvo, 36 A.D. 240 (1977); Salt Lake Produce Co., Inc. v. Butte Pro- 
duce Company, Inc., 32 A.D. 1732 (1973). Therefore, the letters also can- 
not receive any weight in this proceeding. 

Having admittedly accepted the watermelons, respondent is liable for 
the contract price therefor, less damages resulting from any breach of 
contract on the part of complainant. Respondent has the burden of prov- 
ing both the breach and damages by a preponderance of the evidence. 
The Grower-Shipper Potato Company v. Southwestern Produce Co., 28 
A.D. 511 (1969); U.C.C. 2-607 (4). Although we have found that com- 
plainant agreed to protect respondent against loss resulting from the 
condition of the watermelons, respondent has failed to prove any defi- 
ciency in condition. Therefore, respondent has not met its burden of 
proving a breach of contract and is liable for the entire contact price of 
$4,274.15. Respondent’s failure to pay this amount to complainant is a 
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violation of section 2 of the Act for which reparation should be awarded 
with interest. 


ORDER 


Within thirty days from the date of this order, respondent shall pay to 
complainant, as reparation, $4,274.15, with interest thereon at the rate 
of 13 per cent per annum from July 1, 1981, until paid. 

Copies of this order shall be served upon the parties. 


(No. 21,923) 


MITs INOUYE v. NICK DELIS COMPANY, INC. PACA Docket No. 
2-5965. Decided September 3, 1982. 


Action as broker, failure to prove—Brokerage fees, not allowed— 
Agreement to reduce price, failure to prove—Reparation awarded 


Where it is concluded respondent acted as a buyer and not a broker, respondent is not en- 
titled to deduct brokerage fees from the purchase prices of the two loads of potatoes. 
Also, respondent failed to prove complainant agreed to reduce the purchase price 
with respect to the second load of potatoes. Therefore, since respondent already paid 
a partial amount of the purchase prices, respondent is liable to complainant the re- 
maining amounts due on the two loads of potatoes. 


Edward M. Silverstein, Presiding Officer. 
Parsons & Smith, Burley, Idaho, for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). Complain- 
ant filed a timely complaint seeking a reparation award of $698.17 in 
connection with two shipments of potatoes in interstate commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served on respondent which filed an answer thereto denying any liabil- 
ity. 

Since the amount of damages claimed in the complaint was not in ex- 
cess of $15,000, the shortened procedure provided for in §47.20 of the 
Rules of Practice (7 CFR 47.20) is applicable. Under this procedure, the 
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verified pleadings of the parties are considered a part of the evidence in 
the case, as is the Department’s report of investigation. In addition, the 
parties were given the opportunity to submit further evidence by way of 
verified statements. Respondent filed a verified answering statement; 
complainant filed a verified statement in reply. Respondent also filed a 
brief. 


FINDINGS OF FACT 


1. Complainant, Mits Inouye, is an individual whose mailing address 
is Route 1, Declo, Idaho 83323. 

2. Respondent, Nick Delis Company, Inc., is a corporation whose mail- 
ing address is P.O. Box 4353, Burlingame, California 94010. At all perti- 
nent times, respondent was licensed under the Act. 

3. On or about March 31, 1981, complainant sold one truckload of 
bulk process grade cellar run potatoes (417.6 cwt.) to respondent at an 
agreed price of $8.00 per cwt. delivered ($3,340.80) less freight of $1.75 
per cwt. ($730.80) paid by respondent, for a delivered price of $2,610.00. 
The potatoes were received and accepted by respondent which paid com- 
plainant $2,401.20 with respect to this load. 

4. On or about April 10, 1981, complainant sold one truckload of bulk 
process grade cellar run potatoes (474.7 cwt.) to respondent at an agreed 
price of $8.00 per cwt. delivered if the potatoes were accepted by Frito- 
Lay, San Jose, California, or $7.00 per cwt. delivered if the potatoes 
were rejected by Frito-Lay and diverted to Cut & Ready Potato Co., Oak- 
land, California, less freight to be paid by respondent of $1.65 per cwt. 
The potatoes were rejected by Frito-Lay and the agreed price was $7.00 
per cwt ($3,322.90) less freight ($783.26), for a delivered price of 
$2,539.64. Respondent has paid complainant $2,050.27 with respect to 
this shipment. 

5. A formal complaint was filed on December 24, 1981, which was 
within nine months of when the cause of action stated herein accrued. 


CONCLUSION 


The complaint filed herein concerns two loads of potatoes purchased, 
received, and accepted by respondent from complaint. The dispute be- 
tween the parties concerns the agreed upon price. As to the first load the 
parties are in agreement as to the price except that respondent alleges 
that it should be entitled to deduct brokerage. However, it does not ap- 
pear that respondent acted as a broker here. Rather, it seems clear that 
respondent acted as a buyer. Stewart Packing Cooperative v. Pember- 
ton, 19 Agric. Dec. 380 (1960). Moreover, there does not appear to be 
any substantive evidence in the record by which one could conclude that 
respondent was entitled to deduct 25 cents per cwt. for brokerage or 
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otherwise from the agreed upon contract price. We hold therefore that 
respondent has failed to pay complainant $208.80 with respect to this 
shipment. Respondent’s failure to pay complainant this amount is a vio- 
lation of section 2 of the Act for which reparation plus interest should be 
awarded. 
Aside from the same dispute as to the 25 cents “brokerage” which re- 
spondent claimed, and with regard to which we hold the same, the only 
dispute on the second shipment is whether complainant agreed to reduce 
its price from $7.00 per cwt. to $6.00 per cwt. Complainant denies it and 
is supported in his denial by Mr. A. R. Blase, Magic Valley Potato Ship- 
pers, who negotiated the sale between the parties. Respondent has failed 
to submit any evidence which would tend to support its position. It did 
submit evidence as to the price it charged its customer, but such evi- 
dence is not evidence as to an agreement between complainant and re- 
spondent. Respondent has, consequently, failed to sustain its burden of 
proof. Justice v. Easter Potato Dealers, 30 Agric. Dec. 1352 (1971). We 
hold, therefore, that respondent has failed to pay complainant $489.87 
with respect to this transaction. We further hold this failure to pay to be 
a violation of section 2 of the Act for which reparation, plus interest, 
should be awarded. 


ORDER 


Within 30 days from the date of this order, respondent shall pay com- 
plainant, as reparation, $698.17 with interest thereon at the rate of 13 
percent per annum from May 1, 1981, until paid. 

Copies of this order should be served on the parties. 


(No. 21,924) 


PHILADELPHIA FRUIT EXCHANGE, INC. v. GARDEN STATE FARMS, 
Inc. PACA Docket No. 2-5953. Decided September 3, 1982. 


Existence of contract, failure to prove—Complaint dismissed 


Where complainant failed to reprove it sold the subject oranges to respondent, it can not 
hold respondent liable for the purchase price thereof. Therefore, the complaint is 
dismissed. 


George S. Whitten, Presiding Officer. 
Complainant, pro se. 
Frank V. Charles, Chelsea, Mass., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 (a) et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
in the amount of $5,364.45 in connection with the sale of oranges which 
had been shipped in interstate commerce. 

A copy of the report of investigation prepared by the Department was 
served upon the parties. A copy of the formal complaint was served upon 
respondent, which filed an answer denying liability to complainant. 

The amount claimed in the formal complaint was less than $15,000 
and therefore the shortened method of procedure provided in section 
47.20 of the Rules of Practice (7 CFR 47.20) is applicable. Under this 
procedure the verified pleadings of the parties are considered a part of 
the evidence in the case, as is the Department’s report of investigation. 
In addition, the parties were given opportunity to file evidence in the 
form of sworn statements. Respondent filed an answering statement, 
and complainant filed a statement in reply. Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, Philadelphia Fruit Exchange, Inc., is a corporation 
whose address is Darien Street and Pattison Avenue, Philadelphia, 
Pennsylvania. 

2. Respondent, Garden State Farms, Inc., is a corporation whose ad- 
dress is 3655 South Lawrence Street, Philadelphia, Pennsylvania. At the 
time of the transaction involved herein respondent was licensed under 
the Act. 

3. The formal complaint was filed on November 23, 1981, which was 
within nine months after the cause of action alleged herein accrued. 


CONCLUSIONS 


The formal complaint alleges the sale by complainant to respondent of 
917 cartons of oranges, of various sizes, at a total price of $5,364.45. Re- 
spondent denies that any such sale took place and alleges thet it received 
the oranges in question from A. Cancelmo Co. of Philadelphia to be sold 
for the account of such firm. 

The pertinent evidence submitted by complainant bearing upon the is- 
sue at hand consists of a letter from A. Victor Cancelmo, III, of A. Can- 
celmo Co., which bears a notary’s stamp and seal but is not sworn to. 
This letter was written to the Department and states as follows: 
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To the best of my knowledge, on the morning of April 1, 
1981, while speaking with Mr. Ted Franchetti, he re- 
quested that I procure some Florida oranges for him out of 
the auction. I did this as a courtesy to Ted, as we do a con- 
siderable amount of f.o.b. business with Garden State 
Farms. 


At the request of the Philadelphia Fruit Exchange, we are 
furnishing this information. 


In addition complainant submitted a sworn statement by a Sol Hand- 
finger which merely affirmed that he picked up the subject oranges at 
the Philadelphia Fruit Exchange on April 1, 1981, and delivered the 
same to respondent’s store and warehouse. 

Respondent submitted the sworn affidavit of it’s president, Joseph Ga- 
briel Procacci, stating that his firm did not have an authorized repre- 
sentative at the Philadelphia Fruit Exchange to purchase oranges on 
April 1, 1981, and that his firm did not authorize anyone to purchase 
oranges at the auction on April 1, for their account. Mr. Procacci further 
stated that Victor Cancelmo was not authorized to purchase oranges at 
the auction on April 1, 1981, for their account, but that he had called re- 
questing that respondent pick up the subject oranges at the auction and 
recondition such oranges and sell them for the account for A. Cancelmo 
Co. Mr. Procacci stated that respondent then proceeded to pick up the 
oranges, recondition them and sell them for the account of A. Cancelmo 
Co. Mr. Procacci submitted, as an exhibit to his statement, a copy of a 
detailed accounting showing the subject oranges as being sold for the ac- 
count of A. Cancelmo Co. In addition, respondent submitted, as an ex- 
hibit to its answering statement, a letter from James C. Alden, M.D., a 
specialist in internal medicine in Philadelphia, Pennsylvania, stating 
that his patient, Mr. Theodore A. Franchetti, had suffered a Cerebrovas- 
cular accident on May 29, 1981, and, as an result of his illness, had a se- 
vere impediment of his speech making him unable to talk or be under- 
stood. Mr. Procacci stated in an additional affidavit that Mr. Franchetti 
was unable to submit a statement due to his health. 

The Department’s report of investigation contains a copy of the letter 
from complainant dated August 18, 1981, which formed the informal 
complaint in this matter. This letter was addressed to the Department 
and signed by Ray Archut of complainant firm, and stated in relevant 
part as follows: 


Pll give you a short run down on what happened in this 
matter. Our sale sheets show a purchase by A. Cancelmo of 
four lines of Florida oranges on April 1. 
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In addition, the report of investigation contains a copy of Philadelphia 
Fruit Exchange’s delivery receipt pertaining to the subject oranges. Such 
receipt shows the customer as “GSF” and the buyer as “A. Cancelmo”. 
The unverified letter from A. Victor Cancelmo, III, which was quoted 
above, when closely analyzed, does not necessarily have to be interpreted 
as being inconsistent with respondent's allegation that the oranges were 
consigned to respondent by A. Cancelmo Co. However, even if the letter 
is interpreted as affirming a sale by complainant to respondent, the 
statement by complainant’s employee in the informal complaint, quoted 
above, affirms that the sale was to A. Cancelmo, as does complainant’s 
deilvery receipt. 
We conclude from all the evidence in this proceeding that complainant 
has failed to meet his burden of proving by a preponderance of the evi- 
dence that the subject oranges were sold by complainant to respondent. 
In view of this conclusion, the complaint should be dismissed. 


ORDER 


The complainant is dismissed. 
Copies of this order shall be served upon the parties. 


(No. 21,925) 


“BIG RED” TOMATO PACKERS v. KENNETH P. DAVIS d/b/a CENTRAL VIR- 
GINIA PRODUCE Co. PACA Docket No. 2-5915. Decided Septem- 
ber 15, 1982. 


Breach of contract—Failure to deliver specified order—Damages, failure 
to prove—Reparation awarded—Counterclaim dismissed 


Where complainant breached the contract by failing to deliver the specified grade and size 
of tomatoes, and where respondent failed to prove damages flowing from complain- 
ant’s breach, respondent is liable to complainant the full purchase price of the to- 
matoes, less the amount already paid, and less an adjustment of $2.00 a box allowed 
by complainant. 


George S. Whitten, Presiding Officer. 
Richard V. Neil, Fort Pierce, Fla., for complainant. 
Kenneth W. Farrar, Lovington, Va., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant sought reparation in the 
amount of $6,980.00 in connection with a shipment of tomatoes in in- 
terstate commerce. Complainant later reduced the amount claimed to 
$4,668.00. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto denying liability 
to complainant and asserting a counterclaim in the amount of $5,248.00 
arising out of the same transaction. Although the amount of damages 
claimed exceeds $3,000.00, the parties waived oral hearing and the 
shortened method of procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Under this procedure the verified 
pleadings of the parties are considered a part of the evidence in the case 
as is the Department’s Report of Investigation. In addition, the parties 
were given opportunity to file evidence in the form of sworn statements, 
however, neither party did so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, “Big Red” Tomato Packers, is a partnership com- 
posed of Kenneth L. Neil, Mable Groves, Ltd., Richard V. Neil, Mary Sue 
Neil and James David Neil, whose address is P.O. Box 1646, 3500 Enter- 
prise Road, Ft. Pierce, Florida. At the time of the transaction involved 
herein complainant was licensed under the Act. 

2. Respondent, Kenneth P. Davis, is an individual doing business as 
Central Virginia Produce, whose address is P.O. Box 164, Faber, Vir- 
ginia. At the time of the transaction involved herein respondent was li- 
censed under the Act. 

3. On or about February 17, 1981, complainant and respondent en- 
tered into an oral contract negotiated through a broker, Doc S. Case, of 
Doc Case Brokerage Company, calling for the shipment by complainant 
to respondent of a truckload of U.S. No. 2 tomatoes with one-half of the 
load being 5 x 6 and larger or if possible all 5 x 6 and larger. 

4. On February 18, 1981, complainant shipped to respondent one 
truckload of tomatoes in the following quantities, grades and sizes: 64 
30 lb. cartons of 5x 6 U.S. Combination grade; 210 30 lb. cartons of 
6x6 U.S. Combination grade; 364 30 lb. cartons of 5x 6 U.S. No. 2 
grade; 298 30 lb. cartons of 6x 6 U.S. No. 2 grade; and 220 30 lb. car- 
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tons of 6x 6 U.S. No. 3 grade; for a total invoice price of $15,732.00, 
plus $173.40 for pallets. 

5. The tomatoes were federally inspected on February 11, 12, and 16, 
1981, at shipping point and found to meet the specifications for their 
designated grades as stated in finding of fact 4, with no decay. 

6. The tomatoes arrived at respondent’s place of business on February 
19, 1981, and were unloaded by respondent. Subsequently, portions of 
the tomatoes were federally inspected after having been loaded by re- 
spondent onto another truck. The results of such inspection were in rele- 
vant part as follows: 


Date: February 19, 1981 
Hour: 12:15 P.M. 
=x *® FR 2S 


Condition 


of Equipment: Mechanical unit not in operation. 


Products 

Inspected: TOMATOES, in cartons, fiberboard type, printed “BIG RED Se- 
lected Tomatoes Sand Grown, Staked, Plastic Bedded Tomatoes 
Big Red Tomato Packers, Ft. Pierce Fla. 33450 Produce of USA 
Net Contents 30 lbs.” and stamped to denote size (5 x 6’s and 


6 x 6’s sizes noted). APPLICANT STATES: 1,156 cartons. 


Condition 
of Load: Through load on pallets 2 pallets wide, lengthwise, 2 or 3 rows, 4 


to 8 layers per pallet. 


Condition 
of Pack: Fairly well filled. 


Temperature 


of Product: 


Size: 


Quality: 


Condition: 


Grade: 


Remarks: 


64 to 66 degrees F. 


Meets Florida Tomato Marketing Order Size Requirements as 
marked. 


Stock is clean, generally well developed, generally reasonably well 
formed and slightly rough. U.S. NO. 2 grade defects average 4% 
chiefly consisting of misshapen and cuts. U.S. NO. 3 grade de- 
fects average 9% chiefly misshapen and cuts. 


U.S. NO. 2: Average approximately 95% green to breakers, 5% 
turning to pink, and 1% soft and decay. Serious damage by 
sunken discolored areas range from 8 to 22% average 16%. U.S. 
NO. 3: Average approximately 90% green to breakers, 10% turn- 
ing to pink and 2% decay. Very serious damage by sunken dis- 
colored areas ranges from 8 to 10% average 9%. 


Meets Quality Requirements but fails to grade U.S. NO. 2 or U.S. 
NO. 3 only account condition. 

Inspection and certificate restricted to product and lading in up- 
per 3 layers of 2 pallets on rear of trailer and 3 pallets at side door 
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(Virginia trailer). Receiver’s records show above stock unloaded 


from tractor-trailer driven by Stanley White bearing License 
Number Fla. F50646 and reloaded on above Va. trailer number. 


7. The formal complaint was filed on September 3, 1981, which was 
within 9 months after the cause of action alleged herein accrued. 


CONCLUSIONS 


An amendment to the Department’s Report of Investigation includes a 
letter from complainant’s counsel stating “We agreed to a $2.00 per box 
adjustment totalling $2,312.00, leaving the net amount of our claim at 
$4,668.00.” The informal complaint, which was also filed by complain- 
ant’s counsel, shows that complainant is not referring to a negotiated ad- 
justment with respondent for a $2.00 per carton allowance. Such infor- 
mal complaint states in relevant part as follows: “The amount of dam- 
ages claimed by Complainant is the difference between the value of the 
tomatoes shipped ($15,905.40) and the amount paid by the Respondent 
($8,925.40), the amount of the difference is $6,980.00, less a reasonable 
adjustment of $2.00 per carton which Complainant would agree to.” 

Complainant’s claim herein is based upon respondent’s acceptance of 
the subject tomatoes and subsequent failure to pay the total purchase 
price less the adjustment of $2.00 per carton which complainant is al- 
lowing to respondent. Respondent states in his answer that he placed an 
order for tomatoes which were to be U.S. No. 2 or better and 5 x 6 and 
larger. Respondent alleges that the subject tomatoes did not meet these 
requirements and additionally alleges in his counterclaim that, when in- 
spected, the tomatoes were found not suitable for resale by respondent 
to his customers. 

The evidence submitted by the parties to this proceeding is extremely 
meager. The only evidence submitted by complainant is the formal com- 
plaint. This document is sworn to by James David Neil, a partner in com- 
plainant’s firm but nowhere in the document is there any statement indi- 
cating that Neil actually participated in the negotiations which resulted 
in the subject contract. The only evidence submitted in this proceeding 
by respondent is the answer and counterclaim which was sworn to by re- 
spondent. The Department’s Report of Investigation contains an unveri- 
fied letter from the broker to the Department which states that the or- 
der for the tomatoes was placed with a Tom Banks and that the load of 
tomatoes was to consist of U.S. No. 2’s or better with at least one-half 
5x 6 and larger or if possible all 5x 6 and larger. The Department’s 
amended Report of Investigation contains a letter from complainant’s 
counsel, which is not verified, and which in part states: 
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“Also, please be advised that our salesman, Tom Banks, 
has reviewed Doc Case’s letter of August 9, 1981, and says 
that Mr. Case now agrees that he was confused over what 
load of tomatoes was involved and Mr. Banks says that Mr. 
Case agrees that Central Virginia got exactly what they or- 
dered. 


This letter from complainant’s counsel amounts to triple hearsay and of 
course should be accorded no weight in this proceeding. On the basis of 
all of the evidence of record we conclude that the contract between the 
parties was as stated by the broker in his letter to the Department of Au- 
gust 9, 1981. In view of the fact that the load of tomatoes contained 
more than half 6 x 6 size tomatoes as well as 220 cartons of No. 3 toma- 
toes, we conclude that complainant breached the contract of sale. 

Since respondent accepted the subject tomatoes, respondent is liable 
to complainant for the purchase price thereof less damages flowing from 
complainant’s breach of contract. Respondent, however, completely 
failed to submit evidence which would form any basis for a computation 
of damages. There was no accounting covering the resale of the toma- 
toes. Respondent stated in his counterclaim that he “attempted to dis- 
pose of the tomatoes in question but was unable to due to the grade and 
size of the tomatoes.” We have already noted that not all of the tomatoes 
were of different grade and size than contracted for. Furthermore, it 
would take a great deal of evidence to convince us that tomatoes of lesser 
grade and size did not have some value. Apparently, respondent dumped 
the subject tomatoes without the required dump certificate (See 7 CFR 
46.22 & 23). We conclude that respondent has failed to prove any dam- 
ages resulting from complainant’s breach and is therefore liable to com- 
plainant for the full purchase price of the subject tomatoes less the 
amount already paid and less the adjustment of $2.00 per box allowed by 
complainant, or $4,668.00. See Genbroker Corp. v. Super Food Services, 
38 A.D. 83 (1979). Respondent’s failure to pay complainant such amount 
is a violation of section 2 of the Act for which reparation should be 
awarded to complainant with interest. It follows that respondent’s coun- 
terclaim for damages resulting from complainant’s breach of contract 
must be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $4,668.00, with interest thereon at the rate 
of 13% per annum from March 1, 1981, until paid. 

The counterclaim is dismissed. 

Copies of this order shall be served upon the parties. 
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(No. 21,926) 


PARAMOUNT PRODUCE, INC. v. MICHAEL BrROS., INC. PACA Docket No. 
2-5924. Decided September 16, 1982. 


Contract terms, failure to prove agreement of—Delivery of produce, 
failure to prove—Complaint dismissed 


Where complainant failed to prove any contract terms were agreed upon by the parties, or 
that the subject produce was delivered to respondent, the complaint must be dis- 
missed. 


Andrew Y. Stanton, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§499a et seq). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $1,020.00 in connection with a 
transaction in interstate commerce involving the sale of a quantity of 
Florida cucumbers and California strawberries in the state of Massachu- 
setts. 

A copy of the Report of Investigation prepared by this Department 
was served upon the parties. A copy of the formal complaint was served 
upon respondent, which filed an answer thereto denying or taking issue 
with most of the material allegations in the complaint. 

The amount claimed in the formal complaint is less than $15,000.00. 
Therefore the shortened procedure provided in PACA Rules of Practice 
at 7 CFR 47.20 is applicable. Under this procedure the verified pleadings 
of the parties are considered a part of the evidence in the case, as is the 
Department’s Report of Investigation. The parties were given an oppor- 
tunity to submit additional evidence in the form of sworn statements, 
and to file briefs. However, neither party did so. 


FINDINGS OF FACT 


1. Complainant is a corporation whose address is 97 New England 
Produce Center, Chelsea, Massachusetts. 

2. Respondent is a corporation whose address is Produce Building, 38 
Harris Avenue, Providence, Rhode Island. At the time of the transaction 
described in the complaint respondent was licensed under the Act. 
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3. Complainant filed an informal complaint with the Department on 
August 20, 1981, which was followed by a formal complaint on October 
29, 1981, alleging that, on or about July 3, 1981, by oral contract, it sold 
respondent 60 cartons of Florida cucumbers at $13.00 per carton, and 20 
flats of California strawberries at $12.00 per flat, and loaded the same 
on to respondent’s truck on that date. 

4, In correspondence with the Department’s New York office, and by 
formal answer filed on January 12, 1982, respondent denied that it par- 
ticipated in the alleged transaction with complainant. 


CONCLUSIONS 


The only sworn evidence in the record is the complaint and answer. 
The complaint was executed by complainant’s president, Samuel Leve. 
However, it does not allege that he himself participated in the described 
transaction, and is apparently based on secondary evidence of an un- 
known degree of remoteness. The complaint refers to a July 3, 1981, sale 
consummated for the complainant firm by one Michael Leve dealing by 
telephone with Charles Michael for respondent. It also refers to a deliv- 
ery of the produce, presumably at complainant’s place of business on 
July 3, 1981, to respondent’s truck and driver by complainant’s delivery 
clerk, one Stephen Feeney. However, no affidavits by Michael Leve or 
Stephen Feeney were attached to the formal complaint. There is an un- 
sworn statement signed by Stephen Feeney attached to the complaint 
which states that he did deliver the cucumbers and strawberries to the 
Michael Bros. driver and truck, and obtained the initials of respondent’s 
truckdriver on a delivery slip. Since this document is not in affidavit 
form it has little value as evidence. See Joe Phillips, Inc. v. Olympic 
Wholesale Produce, 39 A.D. 1210 (1980). The informal complaint signed 
by Michael Leve is also not sworn to and cannot be accorded substantial 
evidentiary weight. The documents accompanying the informal com- 
plaint, copies of complainant’s delivery slips covering numerous transac- 
tions with respondent which are not at issue, all contain truckdrivers’ 
signatures. However, none of these signatures bear any apparent resem- 
blance to the initials written on the delivery slip in the instant case. 

The evidence offered by respondent is more convincing. Respondent’s 
answer is verified by Charles Michael, respondent’s secretary, and the 
individual with whom complainant allegedly contracted. Charles 
Michael must have had first hand knowledge of whether he did or did 
not participate in the transaction and his account is, therefore, worthy 
of consideration. In the answer, Charles Michael, on behalf of respond- 
ent, denies purchasing the produce alleged by complainant. Respondent 
has submitted a copy of its receiving record for July 2 and 3, 1981, 
which does not show any purchases made from complainant on those 
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dates. Respondent has also submitted invoices from its contract carrier, 
Procaccini & Sons Trans. Co. Inc., Providence, Rhode Island (hereinafter 
“Procaccini”), which respondent claims was its sole transporter of goods 
from the Boston area in July 1981. Procaccini’s invoices from July 2 and 
3, 1981, show no pick-ups from complainant. 

Complainant is the moving party herein. Therefore, it has the burden 
of proving, by a preponderance of the evidence, the terms of the contract 
and its compliance therewith. Heggeblade-Marguleas-Tenneco, Inc. v. 
Fisher Foods, Inc., 33 A.D. 1443 (1974). Based on the evidence in the 
record, we cannot conclude that complainant has met its burden of prov- 
ing that any contract terms were agreed upon by the parties or that the 
produce was delivered to respondent. Accordingly, the complaint must 
be dismissed. 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 


(No. 21,927) 


JOE PHILLIPS, INC. v. G & T TERMINAL PACKAGING Co., INc. PACA 
Docket No. 2-5769. Decided September 15, 1982. 


Adjustment of purchase price, failure to prove agreement of—Normal 
transportation service and conditions, failure to prove—Breach of 
warranty, failure to prove 


Where respondent failed to prove complainant agreed to an adjustment of the purchase 
prices for the seven loads of potatoes, and where respondent failed to prove normal 
transportation service and conditions, complainant cannot be held to any warranty 
of suitable shipping condition. Therefore, respondent is liable for the full purchase 
price of the seven loads, plus additional reparation is awarded to complainant for 
fees and expenses 


George L. Aubrey, Presiding Officer. 
Matthew M. McInerney, New Port Beach, Calif., for complainant 
Linda Strumpf, New York City, N.Y., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $22,793.50 in connection with 
transactions in interstate commerce involving seven railroad carloads of 
potatoes shipped from California to New York City. 

A copy of the report of investigation prepared by this Department was 
served upon the parties. A copy of the formal complaint was served upon 
respondent, which filea an answer thereto admitting some of the allega- 
tions contained therein, but denying that any further amounts were due 
from respondent to complainant. Subjoined to respondent’s answer was 
a request for an oral hearing. 

The oral hearing was held in New York City on October 7, 1981. At the 
hearing counsel for both parties moved that the complaint and answer 
be received as evidentiary statements. This motion was granted by the 
presiding officer. Thereafter one witness testified on behalf of complain- 
ant. At the close of his testimony counsel for respondent moved that the 
hearing be continued because respondent’s principal (and only) witness 
was seriously ill in Chicago and unable to attend the hearing in New 
York on that date. This was taken under advisement by the presiding of- 
ficer, who closed the hearing, subject to reopening to take further testi- 
mony. Respondent’s counsel filed a motion to reopen the hearing with 
the Hearing Clerk on October 26, 1981. Subsequently, counsel for com- 
plainant filed objections to this, but respondent’s motion was granted in 
the presiding officer’s letter to counsel of March 2, 1982. However, be- 
fore a hearing date could set, counsel for respondent advised that re- 
spondent’s witness was still seriously ill, recuperating in the state of 
Florida, and unable to travel. By letter to counsel dated April 26, 1982 
the presiding officer advised that the matter was concluded because, un- 
der the Act, respondent was entitled to a hearing only at the place in 
which respondent was engaged in business; viz.: New York City. There- 
after complainant filed a brief and also a claim for fees and expenses. 


FINDINGS OF FACT 


1. Complainant is a corporation whose address is 1617 West Shaw, 
Suite A, Fresno, California. 

2. Respondent is a corporation whose address is B266, New York City 
Terminal Market, Bronx, New York. At the time of the transactions de- 
scribed herein respondent was licensed under the Act. 
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3. In late June or early July of 1980, complainant and respondent en- 
tered into oral contracts for the purchase and sale of seven carloads of 
potatoes to be shipped by complainant from California loading points to 
respondent in New York. All contracts were negotiated by Mr. L. K. 
Steinberg, Steinberg Bros. Company, Chicago, and were all f.o.b. Cali- 
fornia rail shipping points (Southern Pacific Railroad). Pursuant to these 
oral contracts complainant loaded and shipped the following seven cars 

from Edison, California: 


a) On June 19, 1980, complainant loaded and shipped car 
number UPFE 452139 with contents invoiced as “900 100 
# sks US1B LW potatoes” at $4.50 per cwt, plus a tempera- 
ture recording device at $22.50, for a total invoice amount 
of $4,072.50. 


b) On June 30, 1980, complainant loaded and shipped car 
number SFRC 55454 invoiced as “900 100 # US 1A LW po- 
tatoes” at $8.50 per cwt, plus a temperature recording de- 
vice at $22.50, for a total invoice amount of $7,672.50. 


c) On June 30, 1980, complainant loaded and shipped car 
number SPFE 451204 containing 900 cwt of potatoes in- 
voiced as “840 100 # US 1 BEE LW potatoes” at $4.00 per 
cwt and “60 100 US # 1A LW potatoes” at $8.50 per cwt, 
plus a temperature recording device at $22.50, for a total 
invoice amount of $3,892.50. 


d) On July 2, 1980, complainant loaded and shipped car 
number SPFE 452793 containing 900 cwt of potatoes in- 
voiced as “900 100 # US 1 BEE LW potatoes” at $4.00 per 
cwt, plus a temperature recording device at $22.50, for a 
total invoice amount of $3,622.50. 


e) On July 3, 1980, complainant loaded and shipped car 
number SPFE 456453 containing 900 cwt of potatoes 
invoiced as “900 100 # US 1A LW potatoes” at $850.00 per 
cwt, plus a temperature recording device at $22.50, for a 
total invoice amount of $7,672.50. 


f) On July 3, 1980 complainant loaded and shipped car 
number SPFE 459800 containing 900 cwt of potatoes in- 
voiced as “900 100 # US 1 BEE LW potatoes” at $4.00 per 
cwt, plus a temperature recording device of $22.50, for a 
total invoice amount of $3,622.50. 


g) On July 8, 1980, complainant loaded and shipped car 
number SPFE 456107 containing 900 cwt of potatoes in- 
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voiced as “316 100 # sks LW potatoes” at $8.50 per cwt 
plus “584 100 # sks BEE LW potatoes” at $4.00 per cwt, 
plus a temperature recording device at $22.50, for a total 
invoice amount of $5,044.50. 


4, Exact arrival times and dates for these cars in the New York City 
area is not known. Four of the cars ' did receive official USDA inspec- 
tions, which were reported in pertinent part as follows: 

a. For car SFRC 55454, the abridged inspection certificate reads as 
follows: 


Name and 

Address of 

Applicant: G&T Terminal Packaging Co. 
Bronx, N.Y. 

Name and 

Address of 

Shipper: Joe Phillips California 

Name and 

Address of 

Receiver: G&T Terminal Packaging Co. 
Bronx, N.Y. 

Date: July 16, 1980 

Hour: 10:10 AM 

Market: Bronx, N.Y.; 
Load in Carrier Intact 

Inspection 

Point: 230 W. 230 St. Bronx, N.Y. 
applicant’s siding 

Temperature 

Product: Range 65 to 77°F 


Products 

Inspected: Long White Potatoes in sacks branded “EDD’S Sno White US Nol 
100 lbs net wt 
California.” 

Applicant 

States: 900 sacks 


Condition: Mostly firm. 13 to 35% average 27% damage by brown discolora- 
tion affecting 1/4 or more of surface. 12 to 24%. Average 17% 
damage by enlarged lenticles. 9 to 25% in most samples. None in 


1. Also attached to respondent’s answer were inspection certificates for potatoes pur- 
portedly from cars UPFE 452139 and SPFE 451204. However, these were taken after un- 
loading, and there is no showing as to how the potatoes inspected were identified as those 
from these particular cars. 
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many, average 11% Slimy Soft Rot. Some sacks show large wet 
areas, and many show small to medium wet areas from juice of de- 
caying potatoes. 


Restricted to initial 200 sacks being unloaded, and remainder of 
upper 2 layers of load. 


b. For car SPFE 452793, the abridged inspection certificate reads 


as follows: 


Name and 
Address of 
Applicant: 


Name and 
Address of 
Shipper: 


Name and 
Address of 
Receiver: 


Date: 
Hour: 
Market: 


Inspection 
Point: 


Temperature: 


Products 
Inspected: 


Applicant 
States: 


Condition: 


Remarks: 


G&T Terminal Packaging Co. 
Bronx, N.Y. 


Joe Phillips California 


G&T Terminal Packaging Co. 
Bronx, N.Y. 


July 10, 1980 
10:15 AM 


Bronx, N.Y.; 


230 W. 230 St. Bronx, N.Y.; 
Applicant’s siding 


Range: 52 to 58°F. 


Long white potatoes in sacks branded “Green Swan Brand, 100 
lbs. net wt. U.S. No. 1.1 1/2 inch min. California” 


900 Sacks. 


Mostly firm. 5 to 25% average 16% damage by enlarged lenticles. 
18 to 60%, average 43% damage by black to brown discoloration 
affecting 1/4 or more of surface. Decay ranges 8 to 20%, average 
16% slimy soft rot. Most sacks show medium to large wet areas 
from juice of decaying potatoes. 


Inspection made during process of unloading approximately 350 
sacks. 


c. For car SPFE 456453, the detailed inspection certificate reads as 
follows: 


Market: Bronx, NY Date: July 11, 1980 Hour: 12:55 PM 
Applicant: G & T Terminal Packaging Co. Address: Bronx, NY 
Shipper: Joe Phillips Address: California 
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Receiver: G & T Terminal Packaging Co. Address: Bronx, NY 
Kind: Refr. Mech. WHEREINSPECTED: Applicant’s Siding. 


Condition of 
Equipment: Temperature Controls: In operation. 


Products 

Inspected: Long White POTATOES in burlap sacks printed “Edds, Snow 
White US No 1 100 lbs net wt, grown and packed by Kirchenman 
Enterprises Distributed by Joe Phillips Bakersfield California.” 
Applicant states: 900 sacks. 


Condition 
of Load: Through load. 1 to 4 rows 6 to 8 layers. Lengthwise, crosswise 
load. 


Condition 

of Pack: PGT 

Temperature 

of Product: Ranges 48 to 52°F. 

Size: 2 inches or 4 ounces to 10 ounce with 40% or more 6 ounces or 
larger size A. No undersize. 


Quality: Clean, practically no skinning, fairly bright to fairly dull, fairly 
well to well shaped. Grade defects average 3% old cuts and 
bruises. 


Condition: Generally firm. Average 2% damage by externa! brown discolora- 
tion affecting 1/4 or more of surface. 1 to 12% in most samples, 
none in many average 6% damage by enlarged lenticels. Less 1% 
Soft Rot. Some Potatoes in some sacks show sprouts from barely 
visible to 1/2 inch in length not affecting grade. 

Grade: Meets quality requirements but fails to grade US No 1 2 inch or 4 
ounce minimum, only account of condition. 


Remarks: Inspection and certificate restricted to product and lading in up- 
per 2 layers of load. 


d. For car SPFE 456107, the abridged inspection certificate reads 
as follows: 


Name and 

Address of 

Applicant: G & T Terminal Packaging Co. 
Bronx, N.Y. 

Date: July 17, 1980 

Hour: 12:45 PM 

Market: Bronx, N.Y. 
Carrier Partly Unloaded 


Inspection 
Point: 230 W. 230 St. Bronx, N.Y.; 
applicant’s siding 





JOE PHILLIPS v. G&T 
Cite as 41 A.D. 1803 


Temperature 

Product: Range 48 to 52°F. 

Products 

Inspected: Long White POTATOES in sacks branded “EDD’s sno-white U.S. 
No. I” and “Green Swan Brand, US No 1,1 1/2 inch min. 100 lbs. 
net wt. California:” 


Applicant 

States: 900 sacks. 

Quality: Permanent Defects: Each Lot. Average 5% old cuts and bruises, 
misshapen and sunburn. 

Condition: Edd’s Sno- Wite Lot, Generally Firm. 2 to 11%, Average 6% dam- 
age of brown discoloration affecting 1/4 or more of surface. 8 to 
18%, average 14% damage by enlarged lenticels. 2 to 8% in most 
samples, none in some average 5% slimy soft rot 
Green Swan Lot. Mostly firm, average 4% damage by brown dis- 
coloration affecting 1/4 or more of surface. 9 to 14% average 11% 
damage by enlarged lenticels. 5 to 25%, average 15% Slimy Soft 
Rot. Grade: Meets quality requirement but fails to grade US No 
1,1 1/2 inch minimum only account condition. 
Each Lot. Some sacks show small to large wet areas from juice of 
decaying potatoes. 
EDD'S SNO-WITE meets Size A. General Commodity measure- 
ments Diameter 2 inch weight 4 oz. to 14 oz. No undersize. Green 
Swan Lot 1 1/2 to2 1/4 inch in diameter no undersize 

Grade: EDD’S SNO-WITE LOT Meets quality requirements but fails to 
grade US No 1 size A, 2 inch 4 ounce minimum only account of 
condition. 


Remarks: Inspection made during process of unloading. 


5. Problems on all seven cars were telephonically reported by respond- 
ent to Mr. Steinberg, and relayed by him to complainant’s president, Mr. 
Joseph A. Phillips. For each car Mr. Phillips advised Mr. Steinberg to 
have the receiver forward substantiating documentation for his consid- 
eration of whether or not any adjustments should be allowed. 

6. At an unknown date in August 1980 respondent forwarded some 
documentation along with its check in the amount of $12,806.00 repre- 
senting its valuation of the seven cars; i.e., invoice amounts less appro- 
priate deductions. This Mr. Phillips refused to accept as full payment for 
the seven cars, and so advised Mr. Steinberg. 

7. By letter of August 19, 1980, received by the PACA office in New 
York on August 22, 1980, complainant made an informal complaint to 
initiate this proceeding. This was followed by a formal complaint on Feb- 
ruary 2, 1981, both of which were within nine months of the accrual of 
complainant’s alleged cause or causes of action. 
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CONCLUSIONS 


It is respondent’s position that Mr. Phillips agreed to the allowances 
proposed by the respondent as soon as the problems with the seven cars 
were reported to him. However, at the hearing, Mr. Phillips testified 
very convincingly that when he received Mr. Steinberg’s reports of prob- 
lems he advised Mr. Steinberg to forward any documentation to substan- 
tiate the receiver’s claims to him to determine whether any adjustments 
should be allowed. He further testified that, after receiving and review- 
ing such documentation as respondent sent, he decided that the cars had 
transit problems which were the buyer’s responsibility. He then advised 
Mr. Steinberg that he was not willing to agree to any allowances, and ex- 
pected payment in full. From this undisputed testimony we conclude 
that no allowances were agreed to by complainant. 

The inspection reports for four of the cars show a deteriorated prod- 
uct. However we do not know whether transportation service and condi- 
tions were normal for any of the cars inspected. All the invoices show 
that temperature recording devices were installed, but respondent did 
not produce the record of these. This suggests that these tapes, if avail- 
able, would not have helped respondent’s case. Since these were f.o.b. 
sales, respondent had the burden of proving normal transportation serv- 
ices and conditions, which it has failed to do. Therefore complainant can- 
not be held to any warranty of suitable shipping condition. O. P. Murphy 
v. Kelvin S. Ng, 41 A.D. 772 (1982). 

Having failed to establish any breach of warranty by complainant, re- 
spondent is liable for the full invoice amounts for the seven cars received 
and accepted in interstate commerce. Failure to pay the full amount is a 
violation of section 2 of the Act for which reparation should be awarded. 

As the prevailing party complainant is entitled to an additional award 
to cover its reasonable fees and expenses. Its claim in the amount 
$3,248.57 appears to be reasonable except for a $100 item representing 
attendance for Mr. Phillips. This duplicates his claim for subsistence and 
must be disallowed. 


ORDER 


Within 30 days from the date of this order respondent shall pay to 
complainant the amount of $22,793.50 with interest thereon at the rate 
of 13% per annum from August 1, 1980 until paid; and as additional 
reparation the amount of $3,148.57 with interest thereon at the rate 
13% per annum from the date of this order until paid. 

Copies of this order shall be served upon the parties. 
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(No. 21,928) 


ALEX BORDGES CO. v. SAM WANG Foop Corp. PACA Docket No. 
2-5902. Decided September 16, 1982. 


F.o.b. sale—Breach of contract and damages, failure to prove—Reparation 
awarded 


Where with respect to the subject four loads of produce, respondent paid complainant in 
full for one of the loads; failed to prove damages or a breach of contract as to two of 
the three remaining shipments; and failed to submit any proof of its rejection of the 
fourth shipment. Therefore, it is concluded respondent is liable for the full contract 
price of the three remaining shipments of produce. 


Edward M. Silverstein, Presiding Officer. 


Complainant, pro se. 
Howard B. Birmiel, Springfield, Va., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). Complain- 


- or 


ant filed a timely complaint seeking a reparation award of $11,415.75 
against respondent in connection with 4 shipments of perishable agricul- 
tural commodities in interstate commerce. 

Initially, respondent failed to answer the complaint and, on December 
24, 1980, a Default Order was issued. However, respondent filed a time- 
ly “Petition to Reopen Proceedings,” and the Default Order was set aside 
on December 3, 1981. Respondent subsequently filed a timely answer 
and, on April 19, 1982, that answer was amended. In both its answer 
and amended answer, respondent denied any liability to complainant. 
Both parties were served with copies of the Department’s report of in- 
vestigation. 

Although the amount of damages exceeded $3,000, the parties waived 
oral hearing and, therefore, the shortened procedure provided in §47.20 
of the Rules of Practice (7 CFR 47.20) was applicable. Under this proce- 
dure, the verified pleadings of the parties are considered a part of the 
record as is the Department’s report of investigation. In addition, the 
parties were given the opportunity to submit further evidence by way of 
verified statement but neither party did so. Respondent filed a brief. 
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FINDINGS OF FACT 


1. Complainant, Alex Bordges, is an individual doing business as Alex 
Bordges Co., whose last known mailing address is 407 Chilverton Street, 
Santa Cruz, California 95062. 

2. Respondent, Sam Wang Food Corp., is a corporation whose address 
is 1258 5th S. N.E., Washington, D.C. 20002. At all pertinent times, re- 
spondent was licensed under the Act. 

3. On or about January 14, 1980, complainant sold 605 packages of 
Nappa to respondent for a total f.o.b. price of $2,833.25. Upon receipt 
by respondent, the Nappa was accepted. On January 21, 1980, at 12:05 
p.m., the Nappa was inspected. The inspection certificate (D 372333) re- 
flects the condition of the Nappa as follows: 


Mostly fresh and crisp. 13 to 30% in most samples, none in 
some, average 15% discoloration following bruising. Decay 
ranges 8 to 100% in most samples, none in many, average 
34% Bacterial Soft Rot in various stages affecting 1 to 3 
leaves up to 1/2 of head. 


4. On or about February 26, 1980, complainant sold respondent the 
following: 504 cartons of green onions at $5.50 f.o.b. ($2,772.00); 300 
cartons of celery 2’s at $5.15 f.0.b. ($1,545.00); 210 cartons of broccoli 
14’s at $6.30 f.0.b. ($1,323.00); 100 cartons of spinach at $3.65 f.o.b. 


($365.00); plus Ryan ($22.50) and ice ($68.00) for a total f.o.b. price of 
$6,095.50. 

Upon receipt of the load, the green onions, celery, broccoli, and spin- 
ach were accepted by respondent. This load was inspected, at 10:40 a.m., 
on March 3, 1980. Inspection certificate D 372516 was issued which re- 
flects the following conditions: 


Spinach lot: Generally fresh aud green color. Decay 
ranges from 2 to 14% per sample, average 8% Bacterial 
Soft Rot in various stages. 

Broccoli lot: Bunches mostly fresh and green. Buds com- 
pact. Decay ranges from | to 3 bunches per carton average 
11% Bacterial Soft Rot in various stages affecting bud 
clusters. 

Green Onion lot: Tops generally fresh. Bulbs firm. Decay 
ranges from 2 to 8% per sample, average 5% Bacterial Soft 
Rot affecting tops. No decay affecting bulbs. 


With respect to this shipment, respondent has paid complainant 
$2,145.00. 

5. On or about February 26, 1980, complainant sold the respondent 
300 cartons of celery at $5.90 f.o.b. ($1,770) and 100 cartons of broccoli 
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14’s at $8.40 f.0.b. ($840.00) plus ice ($20.00) for a total f.o.b. price of 
$2,630.00. Originally, compiainant invoiced respondent in incorrect 
amounts ($7.85 and $9.75 respectively), however, it later reinvoiced re- 
spondent correctly and respondent paid the corrected invoices (com- 
plainant issued two, rather than one, correct-price invoices). 
6. On or about February 28, 1980, complainant sold a mixed load of 
produce to respondent as follows: 


72 cartons Dill Cucumbers @ $8.40 $604.80 

84 cartons Lg. Bell Peppers 6.40 537.60 

42 cartons Med. Bell Peppers 5.40 226.80 

500 cartons Sno Peas 10# 85 425.00 

52 cartons Med. Zucchini 6.40 332.80 
The total f.o.b. price was $2,127.00. 


7. An informal complaint was filed on August 26, 1980, which was 
within nine months of the accrual of the causes of action stated herein. 


CONCLUSIONS 


Complainant complains that respondent has failed to pay it for 4 loads 
of produce it sold and respondent received and accepted. As to one of 
these loads, see finding of fact no. 5, the evidence reflects that respond- 
ent paid complainant in full after it received invoices reflecting the cor- 
rect agreed upon prices. 

Respondent admits receipt and acceptance of two of the three remain- 
ing shipments (see, finding of fact nos. 3 and 4), and therefore is liable 
for the contract prices, less provable damages sustained by reason of a 
breach of contract on the part of complainant. The burden of proving 
both breach and damages is on respondent. M. J. Duer & Co. v. Rothman 
Pickle Products, 20 Agric. Dec. 255 (1961). Even assuming that respond- 
ent proved that complainant breached their contract, it failed to prove 
that it suffered damages. It claims sale of some of the produce but does 
not submit an accounting; it claims dumping some of the produce but 
does not submit dump certificates. Such proof as these is required in or- 
der to facilitate the computation of damages, and by the regulations as 
well. See, 7 CFR 46.22; Bennett-Mount v. Johnnies, 31 Agric. Dec. 1196 
(1972); Crane Distributing v. Abbate Fruit, 31 Agric. Dec. 902 (1972). 
Respondent is, thus, liable to complainant for the full contract prices for 
these two shipments, or $8,928.75 ($2,833.25 plus $6,095.50), less its 
payment of $2,145, or $6,783.75. 

As to the fourth shipment, respondent claims that the load arrived 
frozen and that it was rejected. However, respondent has failed to sub- 
mit any proof of this. It does make reference to a federal inspection but 
has not submitted a copy of any certificate. Moreover, since it was an 
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f.o.b. sale, respondent would bear the loss of any intransit damage such 
as freezing. See, 7 CFR 46.41 (i) and F & M Produce v. Zepeda et al., 30 
Agric. Dec. 999 (1971). Respondent is thus liable to the complainant for 
the full contract price, or $2,127.00. 

We find that respondent’s failure to pay complainant the amount of 
$8,910.75 ($6,783.25 plus $2,127.00) is a violation of section 2 of the 
Act for which reparation plus interest should be awarded. 


ORDER 


Within thirty days from the date of this order, respondent shall pay to 
complainant, as reparation, $8,910.75, with interest thereon at the rate 
of 13 per cent per annum from April 1, 1980, until paid. 

Copies of this order shall be served on the parties. 


(No. 21,929) 


BRANIX TRUCKING v. CUMBERLAND PRODUCE Co., INC. PACA Docket 
No. 2-5991. Decided September 16, 1982. 


F.o.b. contract—Accord and satisfaction, failure to prove—Change of 
contract terms, failure to establish—Breach of contract and damages, 
failure to prove—Reparation awarded 


Where respondent failed to establish the f.o.b. contract was changed to a consignment ar- 
rangement, and also failed to prove a breach of contract or damages resulting there- 
from, respondent is liable for the entire contract price of the subject produce. 

Andrew Y. Stanton, Presiding Officer. 


Thomas R. Oliveri, Newport Beach, Calif., for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $6,100.00 in connection with the 
sale of two partial truckloads of cantaloupes in interstate commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
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served upon respondent, who filed an answer thereto, denying liability 
to complainant. 

Since the amount claimed as damages does not exceed $15,000.00, the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
C.F.R. 47.20) is applicable. Pursuant to such procedure, the parties were 
given the opportunity to submit additional evidence in the form of veri- 
fied statements but declined to do so. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, Branix Trucking, is a partnership composed of John 
Elmore and Louis R. Hausman, whose address is P.O. Box 156, Brawley, 
California. 

2. Respondent, Cumberland Produce Co., Inc., is a corporation whose 
address is 722 4th Avenue North, P.O. Box 25025, Nashville, Tennessee. 
At the time of the transaction involved herein, respondent was licensed 
under the Act. 

3. On approximately June 6, 1981, and June 8, 1981, complainant, by 
oral contract, sold to respondent two partial truckloads of cantaloupes 
for $3,255.00 and $2,845.50, f.o.b., respectively, for a total of 
$6,100.00. Precooling was included. Complainant was represented by an 
agent, Highline Produce Company, Niland, California. Invoices repre- 
senting these contract terms were sent by complainant to respondent on 
June 22, 1981. 

4. The cantaloupes were shipped to respondent on the dates of sale. 
Upon arrival, they were accepted by respondent. Respondent has, to 
date, failed to pay any part of the contract price of $6,100.00. 

5. A formal complaint was filed on February 8, 1982, which was with- 
in nine months from the time the cause of action herein accrued. 


CONCLUSIONS 


Respondent does not deny receiving and accepting the cantaloupes, 
but contends that it does not owe the entire contract price. In its answer, 
respondent claims that at the time of loading the product there was an 
agreement between respondent and the person with whom it dealt 
throughout the two transactions, Ray Bryant, salesman of complainant’s 
agent, Highline Produce Company, Niland, California (hereinafter, 
“Highline”), that the price was to be settled after respondent sold the 
cantaloupes. Respondent contends that, upon receiving complainant’s 
invoices, it notified Bryant of the inaccuracies and was authorized by 
Bryant to change the invoices to “reflect the original agreement.” Re- 
spondent claims further that, upon receipt of the cantaloupes, it became 
aware that the packing had been deficient, as the cartons kept falling 
apart. Respondent contends that Bryant then approved disposal of the 
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cantaloupes at respondent’s discretion, in effect authorizing respondent 
to handle them on consignment. Respondent alleges that it received a 
net return of $752.15 on resale but, in order to “maintain a good rela- 
tionship”, tendered to complainant on June 13, 1981, a check for 
$2,698.50 which complainant refused. Finally, respondent claims that 
since complainant held its $2,698.50 check until October 8, 1981, with- 
out objection, an accord and satisfaction occurred. 

Respondent’s claim of an accord and satisfaction is without merit, as 
there is no indication on the face of its $2,698.50 check, or otherwise, 
that such check was tendered in full settlement of the disputed sum. It is 
essential to the existence of an accord and satisfaction that the creditor 
be made aware that the money is being offered in full payment of the 
amount in dispute, as stated in Mendelson-Zeller Co., Inc. v. The Season 
Produce Co., 31 A.D. 1288 (1972): 


To constitute an accord and satisfaction it is necessary that 
the money be offered in full satisfaction of the demand, 
and be accompanied by such acts and declarations as 
amount to a condition that the money, if accepted, is ac- 
cepted in satisfaction; and it must be such that the party to 
whom it is offered is bound to understand therefrom that, 
if he takes it, he takes it subject to such conditions. The 
mere fact that the creditor receives less than the amount 
of his claim, with knowledge that the debtor claims to be 
indebted to him only to the extent of the payment made, 
does not necessarily establish an accord and satisfaction. 


The next issue concerns the price terms agreed to by the parties. Re- 
spondent admits that it received the invoices sent by complainant con- 
taining the price terms set forth in Finding of Fact 3, but contends that 
it received authorization from Bryant to change the invoices to reflect 
the price arrival terms allegedly in effect. Neither Bryant nor Highline 
had corroborated respondent’s contention regarding the existence of 
price arrival terms. The invoices in evidence do contain handwritten al- 
terations of the terms of price, showing a reduction of the $3,255.00 in- 
voice to $1,470.00 and the $2,845.50 invoice to $1,228.50, a total of 
$2,698.50. However, this figure corresponds to the amount remitted by 
respondent to “maintain a good relationship”. Respondent has not al- 
leged that it and complainant agreed to a $2,698.50 remittance, and we 
cannot, therefore, assume that the alterations were made in accordance 
with such an agreement. Indeed, no explanation has been offered by 
either party concerning these alterations. They will thus not be taken 
into account. Therefore, we must conclude that the agreed upon contract 
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terms are those set forth in complainant’s invoices. Sunshine Produce 
Co. v. Si Si Fruit Distributors, Inc. , 34 A.D. 104 (1975). 

We will now discuss the question of whether respondent was given au- 
thorization by complainant to handle the cantaloupes on consignment 
for complainant’s account. Respondent’s evidence of such authorization 
is found in a letter by Bryant, who was allegedly a salesman for com- 
plainant’s sales agent, Highline, at the time of the subject transactions. 
That letter, addressed to respondent, dated October 20, 1981, reads as 
follows, in pertinent part: 


Per our telephone conversations the other day, this letter 
is to confirm my understanding that the MGR brand can- 
taloupes arrived with the cartons falling apart. Upon arriv- 
al of these trucks you called and we became aware that the 
cartons were not stapled (folded only) on the bottom and as 
soon as the cartons were picked up the contents fell 
through the bottom. At this time I instructed you to sell 
the cantaloupes and recover as much as possible. 


The letter does not clearly authorize consignment handling. Expressions 
such as “do the best you can with it” or similar language, such as that 
found in Bryant’s letter, cannot be construed as authorization to handle 
produce on consignment for the account of the shipper. Glenn Virgil Ris- 


don d/b/a Antigo Potato Exchange v. Jim J. Reeves d/b/a J. J. Reeves, 40 
A.D. 1791 (1981); Nick Barkley Co. of Arizona v. Ifsco Inc., 31 A.D. 279 
(1972). 

Since respondent admittedly received and accepted the cantaloupes, 
and has not established that the f.o.b. contract was changed to a consign- 
ment arrangement, respondent became liable for such contract price, 
less damages due to any breach of contract by complainant. Respondent 
bears the burden of proving the breach and damages by a preponderance 
of the evidence. The Grower-Shipper Potato Company v. Southwestern 
Potato Co., 28 A.D. 511 (1969); U.C.C. 2-607 (4). Respondent has pre- 
sented evidence in the form of an unsworn letter by Bryant that the car- 
tons in which the cantaloupes were packed were improperly constructed 
so that the fruit would fall through the bottom. However, even if we 
were to conclude from this that there was a breach of contract by com- 
plainant, respondent has not proved the damages resulting from this 
breach. Respondent alleges in its answer that the first shipment brought 
nothing on resale, with respondent incurring $1,707.85 in freight and 
inspection fees, and that the second shipment was resold for $3,499.50, 
with respondent’s expenses for freight and inspections amounting to 
$1,039.50. However, respondent has not submitted an account of sales 
or any other documentation of the alleged resales. In addition, respond- 
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ent has not submitted evidence of the alleged inspections. Moreover, re- 
spondent’s uncorroborated claim for damages is of doubtful validity on 
its face due to the assertion that one of the partial truckloads of canta- 
loupes, whose only defect was in the cartons in which the fruit was 
packed, did not bring anything at all on resale. Therefore, due to re- 
spondent’s failure to prove damages resulting from complainant’s 
breach, respondent is liable for the entire contract price of $6,100.00. 
Respondent’s failure to pay this sum to complainant is a violation of sec- 
tion 2 of the Act, for which reparation should be awarded, with interest. 


ORDER 


Within thirty days from the date of this order, respondent shall pay to 
complainant, as reparation, $6,100.00, with interest thereon at the rate 
of thirteen percent per annum from July 1, 1981, until paid. 

Copies of this order shall be served upon the parties. 


(No. 21,930) 


GEORGE KUROKI v. BERRYHILL’S PRODUCE. PACA Docket No. 
2-5961. Decided September 16, 1982. 
Oral Contract—Modification of, failure to prove—Reparation awarded 


Where respondent failed to prove the oral contract between the parties was altered orally, 
respondent is liable to complainant the original contract price for the subject pro- 
duce. 


Edward M. Silverstein, Presiding Officer. 
Charles W. Baskins, North Platte, Nebr., for complainant. 
Paul T. Hogue, Hot Springs National Park, Ark., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $11,375.00 in connection with a 
transaction, in interstate commerce, involving a shipment of potatoes. 

A copy of the formal complaint was served upon respondent and a 
copy of the report of investigation prepared by the Department was 
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served upon both parties. Respondent filed an answer denying any lia- 
bility to complainant. 

Since the amount claimed as damages did not exceed $15,000, the 
shortened method of procedure provided in section 47.20 of the Rules of 
Practice (7 CFR §47.20) was followed. Pursuant to this procedure, the 
parties were given the opportunity to file further evidence in the form of 
sworn statements. Complainant filed an opening statement. Neither 
party filed a brief. 


FINDINGS OF FACT 


1. Complainant, George Kuroki, is an individual whose mailing ad- 
dress is Box 236, Hershey, Nebraska 69143. 

2. Respondent, Berryhill’s Produce, is a partnership composed of 
Clyde S. Berryhill and James R. Berryhill, whose address is Route 2, Box 
820, Hot Springs, Arkansas 71901. At all material times, respondent 
was licensed under the Act. 

3. On or about September 24, 1980, complainant, by oral contract, 
sold to respondent the following: 500—100 lb. sacks of 10-oz. Min. Bak- 
ers at $20.25 per sack ($10,125) and 100—50 lb. sacks of 6-14 oz. Russ. 
at $17 per cwt. ($850), f.o.b. Complainant also advanced $400 for 
freight. The total price being $11,375. The potatoes were shipped to re- 
spondent from Madrid, Nebraska on the same date and were received 
and accepted by it. 

4. An informal complaint was filed on April 24, 1981, which was 
within nine months of when the cause of action stated herein accrued. 


CONCLUSIONS 


Respondent filed an answer admitting all of the allegations of the com- 
plaint and averring, as a defense, that “between the date of order and the 
date of invoice, the oral contract between the parties was altered orally.” 
It also averred that “upon receipt of the invoice by respondent, verbal re- 
nunciation of it was made by complainant.” However, respondent has 
not offered any further details or proof of these allegations. Complain- 
ant submitted a sworn opening statement denying these allegations. 

We are compelled to accept complainant’s position by two factors: 
First, respondent’s sworn answer was signed by its attorney, rather than 
someone who was involved in the transaction, and therefore has legal 
status of hearsay while complainant, who participated in the transac- 
tions, submitted two sworn statements (Mendelson-Zeller v. Peter J. 
Schmitt, 41 Agric. Dec. 320 (1982) ); secondly, respondent had the bur- 
den of proving that the first contract had been superceded (Justice v. 
Eastern Potato Dealers, 30 Agric. Dec. 1352 (1971) ) and failed to do so. 
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We hold, therefore, that respondent is obligated to complainant in the 
amount of $11,375. In addition, we hold that respondent’s failure to pay 
complainant this amount is a violation of section 2 of the Act for which 
reparation plus interest should be awarded in complainant’s favor. 


ORDER 


Within 30 days from the date of this order, respondent shall pay com- 
plainant, as reparation, $11,375, with interest thereon at the rate of 13 
percent per annum from November 1, 1980, until paid. 

Copies of this order shall be served on the parties. 


(No. 21,931) 


PAPPAS & Co. v. A & J PRODUCE CorRP. PACA Docket No. 2-5952. 
Decided September 16, 1982. 


Material misrepresentation—Consignment agreement, voided—Liability 
for original contract price 


Where respondent informed complainant of an incorrect inspection report, which in turn, 
induced complainant to have respondent handle the produce on consignment, it is 
concluded a material misrepresentation occurred, and thus the consignment agree- 
ment is voided. Therefore, respondent is liable to complainant the original f.o.b. 
price, less monies already remitted. 


George Aubrey, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $7,588.78 in connection with a 
transaction in interstate commerce involving a rail shipment of canta- 
loupes from California to New York City. 

A copy of the Department’s Report of Investigation was served upon 
the parties. A copy of the formal complaint was served upon respondent, 
which filed an answer thereto admitting most of the allegations therein, 
but raising new matter and suggesting the possibility of a failure of com- 
munication between the parties. 
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The amount claimed in the formal complaint is less than $15,000.00. 
Therefore, the shortened procedure provided in PACA Rules of Practice 
at 7 CFR §47.20 is applicable. Under this procedure the verified plead- 
ings of the parties are considered a part of the evidence in the case, as is 
the Department’s Report of Investigation. The parties were given an op- 
portunity to submit additional evidence in the form of sworn state- 
ments, and to file briefs. Complainant submitted additional evidence in 
the form of an opening statement, in response to which respondent filed 
an answering statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation whose address is P.O. Box 477, Men- 
dota, California. 

2. Respondent is a corporation whose address is Hunts Point Terminal 
Market, Room 143, Bronx, New York. At the time of the transaction de- 
scribed herein respondent was licensed under the Act. 

3. On or about August 14, 1980, the parties entered into an oral con- 
tract for the sale by complainant and purchase by respondent of one of 
several carloads of cantaloupes. This contract was negotiated by a brok- 
erage firm, C & S Produce Company, Inc., of San Ramon, California. One 
carload of cantaloupes was dispatched in car number SPFE 453007 from 
complainant’s shipping point in Mendota, California to respondent at 
Hunts Point, New York on that date. It was invoiced to respondent as 
1,764 cartons “Golden Treat” cantaloupes, size J-18’s at $4.50 plus $.75 
hydrocooling, $.15 brokerage, and a temperature recording device for 
$22.50, for a total invoice amount of $9,548.10, terms “f.o.b. net.” At 
least two other carloads were shipped at about the same time. 

4. This car was given a state/federal inspection at shipping point at 
8:25 P.M. on August 13, 1980 with results reported on an official inspec- 
tion certificate as follows: 


Loader’s Containers 
Product Count Type Markings Decay Grade 


Cantaloupes 1764 Ctns GoldenTreat None U.S. No. 1 


Mature, mostly firm, some hard. Well netted, good internal quality. De- 
fects average within tolerance. Meets Canadian import requirements. 

5. This car arrived in New York on or before August 20, 1980, and re- 
ceived an official USDA inspection while on track. The official certifi- 
cate reporting this inspection reads in pertinent part as follows: 


MARKET Bronx, NY 
DATE Aug. 20, 1980 
HOUR 1:00 PM 
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APPLICANT 
ADDRESS 
SHIPPER 
ADDRESS 
RECEIVER 
ADDRESS 
CAR NO. 
KIND 
WHERE 
INSPECTED 


Condition 


of Equipment: 


Products 
Inspected: 
Mendota 


Condition 
of Load: 


Condition 
of Pack: 


Temperature 
of Product: 


Size: 


Quality: 


Condition: 


Grade: 


Remarks: 
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A &J Produce Corp. 
Bronx, NY 

Pappas & Co. 
California 

A & J Produce Corp. 
Bronx, NY 

SPFE 453007 
Refr. Mech. 


Team Track 
Temperature controls in operation. 


CANTALOUPS [sic] in cartons printed “Golden treat melons, pro- 
duce of USA, net wt 38 lbs. grown and packed by Pappas & Co 
Mendota Calif” and stamped “18 count” or “12 count” or “15 
count.” Applicant states 1764 cartons. 


Through load. 3 pallets wide, 2 rows, 7 layers. crosswise load. 
Tight. 


Ranges 38 to 40F. 

Fairly uniform. 

Clean, mature, well formed, well netted. Mostly full some half 
slip. Good internal quality. Grade defects within tolerance. 
Mostly firm, some ripe and firm, few hard, average 3% soft. 
Ground color mostly turning, some light green, few yellow. Aver- 
age 3% damage by bruising. Average less than 1% decay. 

US No. 1. 


Inspection and certificate restricted to product and lading to the 
upper 2 layers of the load. 


6. Complainant’s arrival notice form dated August 21, 11:30 a.m., 
states that a federal inspection showed “ave 3% gd most ripe & firm. 1-4 
melons in most none in many ave 9% Soft Gnd color most turning many 


70, 


yellow 1-3 in 1/2 none in remainder ave 7% damage by bruising 1-2 in 
1/2 none in remainder ave 4% DK.” Apparently this information was re- 
ceived by telephone from the broker. 

7. After some telephonic discussion among the parties, it was agreed 
that this car (and two others) would be handled by respondent for com- 
plainant’s account. This was confirmed by the broker’s telegram to re- 
spondent dated August 21, 1980, reading in pertinent part as follows: 
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THIS MAILGRAM IS A CONFIRMATION COPY OF THE FOLLOWING 
MESSAGE: 


4158373988 MGM TDRN DANVILLE CA 64 08-21 0455P EST ZIP 
A AND J PRODUCE 
142-144 NEW YORK CITY CITY TERMINAL MARKET 
BRONX NY 10474 
AS PER CONVERSATION ON 8-21-80 BETWEEN SAL OF C AND S PRO- 
DUCE COMPANY INC AND GARY OF PAPPAS COMPANY AND JOE 
FROM A AND J PRODUCE IT WAS AGREED BY ALL PARTIES TO GIVE 
A AND J 3 RAIL CARS OF CANTALOUPES ON CONSIGNMENT CAR 
NUMBERS SPFE453-007 SPFE454368 PFE459395 

SAL ROMANO 


16:56 EST 


8. On August 22, 1980, at 8:30 AM, this car of cantaloupes received 
yet another official inspection, the inspection certificate for which reads 
in pertinent part as follows: 


MARKET Bronx, NY 

DATE Aug. 22, 1980 
HOUR 8:30 AM 
APPLICANT A&J Produce Corp. 
ADDRESS Bronx, NY 
SHIPPER Pappas and Company 
ADDRESS California 
RECEIVER A&J Produce Corp. 
ADDRESS Bronx, NY 
TRAILER LIC. SPFE 453007 
KIND Refr. Mach. 


WHERE 
INSPECTED Team Track 


Condition 
of Equipment: Temperature controls in operation 


Products 
Inspected: 
printed CANTALOUPS [sic] in cartons 


“Golden Treat Mendota Melons, Pappas and Co., California, 38 
lbs” stamped “18” Applicant states approximately 1200 cartons. 


Condition 
of Load: Partly unloaded. 3 pallets wide, 2 rows, 7 layers, lengthwise 
crosswise load. 


Condition 
of Pack: Fairly tight. 
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Temperature 
of Product: Ranges 39 to 41F. 


Size: Fairly uniform. 


Quality: Clean, mature, generally well netted, full slip, good internal quali- 
ty. Grade defects average 5% fairly well netted. 


Condition: Mostly firm, some ripe and firm. 1 to 3 melons in most cartons, 
none in some, average 9% soft. Ground color generally turning, 
few light green. Average 5% damage by bruising scattered 
throughout pack. 1 to 3 decayed melons in most cartons none in 
some, average 8% Bacterial Soft Rot in various stages affecting 
stem scars. 


Grade: Meets quality requirements but fails to grade US No. 1 only ac- 
count of condition. 


Remarks: Inspection and certificate restricted to product and lading in 3 
pallets being unloaded at time of inspection, 5 complete pallets 
between doors and upper 3 layers of 2 pallets nearest doors each 
end of car in that portion of load remaining at time of inspection. 
Above lot previously inspected and reported on Federal Certifi- 
cate number D 389147 dated August 20, 1980. 


9. At an unknown time and date respondent remitted the amount of 
$1,959.32 to complainant as consignment proceeds from this car. 

10. By letter of March 25, 1981, complainant complained to the 
PACA New York Regional office to the effect that it had been misled by 


the inspection reports, and requested an investigation. On November 2, 
1981, complainant filed a formal complaint with the Department re- 
questing the balance due on its invoice in the amount of $7,588.78 with 
interest. 


CONCLUSIONS 


It is not too clear just when complainant became aware of the August 
20 inspection. As we understand complainant’s position, it wants to 
rescind the consignment agreement and return to the original contract 
of sale because it was misled by the report which was called in, and 
would not have agreed to a consignment if it had known about the favor- 
able August 20 inspection. Complainant also contends that it had re- 
quested a copy of the temperature record, but that this was never re- 
ceived. Respondent’s answer is not too clear. Apparently there were 
more cars than this one being inspected at about the same time, and an 
error occurred in relaying the results of these inspections to complain- 
ant. 

We agree with complainant that the August 20 inspection showed that 
this car made good arrival. The August 22 report does not indicate arriv- 
al condition. The subsequent deterioration of the product would not nor- 
mally be complainant’s responsibility. 
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The called-in report which induced complainant to accept a consign- 
ment was not in accord with the facts of the case as shown on the arrival 
inspection report. We conclude that a material misrepresentation oc- 
curred which made the consignment agreement voidable at complain- 
ant’s option. Victor Produce & Kraut Co. v.S & K Farms, Inc., 34 A.D. 
1586 (1975). Since complainant has elected to void the consignment ar- 
rangement, respondent’s liability will be determined in accordance with 
the original contract terms. The original f.o.b. contract price was 
$9,548.10. Respondent has remitted $1,959.32, leaving $7,588.78 due 
complainant. Respondent’s failure to pay this sum is a violation of sec- 
tion 2 of the Act, for which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $7,588.78, with interest thereon at the rate 
of 13% per annum from September 1, 1980, until paid. 

Copies of this order shall be served upon the parties. 


(No. 21,932) 


DOUGLAS CASE d/b/a CASE PRODUCE COMPANY v. SAMUEL SIMON PETRO 
d/b/a SAM PETRO PRODUCE. PACA Docket No. 2-5914. Decided 
September 27, 1982. 


Adjustment, withdrawn—Breach of contract and resulting damages, 
failure to establish—Liability for full contract price 


Where complainant’s withdrawal of his agreement for an adjustment was warranted, and 
where respondent failed to establish damages resulting from any breach of contract 
by complainant, respondent is liable for the full contract price of the subject toma- 
toes, less the amount already paid. 


George S. Whitten, Presiding Officer. 


Lewis C. Lanier, Columbia, S.C., for complainant. 
Thomas B. “Tody” Dupont, Houston, Tex., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
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complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $3,654.25 in connection with the 
sale of a truckload of tomatoes in interstate commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer thereto denying liability to 
complainant. 

Although the amount claimed as damages exceeded $3,000, neither 
party requested an oral hearing within the time allowed and the short- 
ened method of procedure provided in section 47.20 of the Rules of Prac- 
tice (7 CFR 47.20) is, therefore, applicable. Pursuant to such procedure 
the parties were given the opportunity to file further evidence in the 
form of sworn statements. However, neither party did so. Neither party 
filed a brief. 


FINDINGS OF FACT 


1. Complainant, Douglas Case, is an individual doing business as Case 
Produce Company, whose address is P.O. Box 13525, Columbia, South 
Carolina. 

2. Respondent, Samuel Simon Petro, is an individual doing business 
as Sam Petro Produce, whose address is 2518 Airline, Houston, Texas. 
At the time of the transaction involved herein respondent was licensed 


under the Act. 

3. On or about June 11, 1981, complainant sold to respondent 
through a broker, Dock S. Case, one truckload containing 768 cartons of 
size 5x6 U.S. Combination grade tomatoes at $7.00 per carton and 512 
cartons of size 6x6 U.S. Combination grade tomatoes at $6.00 per car- 
ton, plus palletization for 20 pallets at $9.60 per pallet, or a total price of 
$8,640, f.o.b. 

4. The tomatoes were shipped from loading points in Richland Coun- 
ty, South Carolina to respondent in Houston, Texas on June 11, 1981. 
After arrival of the subject tomatoes at respondent’s place of business in 
Houston, Texas, a portion of such tomatoes were federally inspected on 
June 16, 1981, at 8:45 a.m., with the following results in relevant part: 


Where 
Inspected: 2520 Airline Drive 


Products 

Inspected: TOMATOES, in used cartons, with various brands and markings, 
“Circle E” or “Verty Best”, or “Ruskin”, or “Mana Hill”, or “4 
Star”, or “Harllee”, or “John Manning”, each printed, “Produce of 
U.S.A., Net Wt. 30 lbs. Applicant states lot consist of 512 car- 
tons. 
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Condition 
of Load: Stacked in cold room at above location. 


Condition 
of Pack: Well filled jumble pack. 


Temperature 
of Product: In various locations 81° F. 


Condition: Average approximately 10% green or breakers, 55% turning or 
pink, 15% light red or red. Decay range from 4 to 44%, average 
18%, Sour Rot, mostly i# advanced, many in early stages. Aver- 
age 2%, damage by bruising, affecting light red to red fruit, scat- 
tered throughout pack. 


5. Respondent has paid complainant $4,985.75, leaving a balance due 
of $3,654.25. 

6. The formal complaint was filed on September 25, 1981, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant admits that there was an agreement after arrival of the 
tomatoes for an adjustment of $1.00 per box. However, complainant 
maintains that such adjustment was based upon the results of the feder- 
al inspection as reported by respondent through the broker, and that it 
was not disclosed at the time the results of the inspection were reported 
that the inspection covered only 512 boxes of tomatoes. Complainant’s 
broker confirmed these allegations in a letter to the Department which 
was made a part of the report of investigation, and in addition stated 
that complainant, after learning that the inspection covered only 512 
boxes, had been willing to go along with the adjustment anyway, had re- 
spondent immediately mailed the check for the balance. Since the check 
for the balance was not mailed, complainant states that he has brought 
this action for the full purchase price of the tomatoes less the amount 
actually paid by respondent. Respondent did not specifically rebut these 
contentions of complainant and we conclude that complainant was war- 
ranted in withdrawing his agreement for the adjustment. See Western 
Packing Co., v. Consumers Produce Company of Pittsburgh, 36 A.D. 
1579 (1977). 

We do not deem it necessary to deal with the question of whether the 
federal inspection reveals a breach of contract by complainant as to the 
512 cartons of tomatoes covered by such inspection, since respondent 
has completely failed to submit evidence in this proceeding which would 
establish any damages resulting from the alleged breach. There was no 
accounting covering a resale of any of the tomatoes and in the absence of 
such accounting we have an inadequate basis on which to assess dam- 
ages. See Anthony Brokerage, Inc. v. The Auster Company, Inc., 38 A.D. 
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1643 (1979), and Genbroker Corp. v. Super Food Services, 38 A.D. 83 
(1979). 

Since respondent accepted the tomatoes and has failed to establish 
damages resulting from any breach by complainant, respondent is liable 
to complainant for the full contract price of the tomatoes, or $8,640, less 
the $4,985.75 already paid by respondent to complainant, or a balance 
of $3,654.25. Respondent’s failure to pay complainant this amount is a 
violation of section 2 of the Act for which reparation should be awarded 
to complainant with interest. 


CONCLUSIONS 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $3,654.25, with interest thereon at the rate 
of 13% per annum from July 1, 1981, until paid. 

Copies of this order shall be served upon the parties. 


MISCELLANEOUS ORDERS ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


(No. 21,933) 


TOM BENGARD RANCH, INC. v. TOMATOES, INC. «ACA Docket No. 
2-5979. Order issued September 17, 1982. 


DENIAL OF PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), a Decision and 
Order was issued on August 20, 1982, awarding reparation to complain- 
ant against respondent in the amount of $3,627.50, with interest. On 
August 31, 1982, respondent filed a petition for reconsideration, auto- 
matically staying the August 20, 1982, Decision and Order (7 CFR 
46.24 (a) ). 

In its petition, respondent contends that the decision favoring com- 
plainant was in error because it was based on a finding of fact that re- 
spondent had failed to inform complainant that the federal inspection of 
the produce at issue had covered only 300 of the 700 cartons shipped. 
Respondent argues that as complainant did not deal with this issue in its 
opening statement, statement in reply and brief, such issue should not 
have been considered in the decision. 

However, complainant contended in its informal complaint, filed on 
September 9, 1981, that respondent had failed to reveal the actual num- 
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ber of cartons inspected. The Department, in a letter to respondent 
dated September 17, 1981, brought this allegation to respondent’s atten- 
tion. Both the informal complaint and the Department’s September 17, 
1981, letter are part of the report of investigation, which was served 
upon the parties. According to the Rules of Practice (7 CFR 47.7) “a copy 
of any report or reports of investigation served upon the parties shall be 
filed with the hearing clerk and shall be considered as part of the evi- 
dence in the proceeding.” Therefore, the question of whether respondent 
had accurately informed complainant of the number of cartons in- 
spected was part of the evidentiary record and was properly considered 
in the preparation of the decision. 

The issue raised by respondent has been sufficiently considered in the 
Decision and Order. Therefore, respondent’s petition for reconsideration 
is hereby dismissed, the automatic stay is hereby vacated, and the 
August 20, 1982, Decision and Order is reinstated. Respondent shall pay 
to complainant the amount set forth in the Decision and Order within 30 
days from the date of this order. 

Copies of this order shall be served upon the parties. 


ORDER REQUIRING PAYMENT 
OF UNDISPUTED AMOUNT 


(No. 21,934) 
J. BONAFEDE & SON v. CONROY Co., INC. PACA Docket No. 
2-6079. Order issued September 15, 1982. Respondent shall 


pay complainant as an undisputed amount, $4,571.00, with 13 per- 
cent interest from March 1, 1982, until paid. 


ORDERS OF DISMISSAL 
(No. 21,935) 


A.C.A. MUSHROOM, INC. v. C&G MUSHROOM CO. OF FLORIDA, 
INC. PACA Docket No. 2-6046. Order issued September 2, 
1982. Respondent made full payment of its account, and com- 
plainant requested dismissal of the complaint. 
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(No. 21,936) 


HORWATH and Co., INC. a/t/a GONZALES PACKING Co. v. TOMATOES, 
INC. PACA Docket No. 2-5978. Order issued September 2, 
1982. Respondent tendered check to complainant in full settle- 
ment, thus complainant authorized dismissal of its complaint. 


(No. 21,937) 


RAY BRYANT d/b/a RAY BRYANT PACKING CO. v. POPULAR FRUIT & 
PRODUCE, INC. PACA Docket No. 2-5449. Order issued Sep- 
tember 14, 1982. Complainant failed to respond to notice to show 
cause why complaint should not be dismissed. Accordingly, the com- 
plaint is dismissed. 


(No. 21,938) 


D.J.B. FARMS v. TOMATOES, INC. | PACA Docket No. 2-5985. = Or- 
der issued September 14, 1982. Complainant failed to respond to 
notice to show cause why complaint should not be dismissed. Ac- 
cordingly, the complaint is dismissed. 


REPARATION DEFAULT DECISIONS — (RD) ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


(No. 21,939) 


THE WAYNE VOHLAND CORPORATION OF COLORADO v. W. F. PINCKNEY 
Co., INC. PACA Docket No. RD-82-297. Reparation of 
$9,826.80 with 13 percent interest from September 1, 1981, 
awarded complainant against respondent in order issued September 
9, 1982. 


(No. 21,940) 


HUNTS POINT TOMATO Co. INC. v. JOSEPH STILES. PACA Docket No. 
RD-82-298. Reparation of $1,416.50 with 13 percent interest 
from January 1, 1982, awarded complainant against respondent in 
order issued September 9, 1982. 
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(No. 21,941) 


BATTAGLIA PRODUCE SALES INC. v. WATERMILL EXPORT INC. PACA 
Docket No. RD-82-299. Reparation of $20,912.15 with 13 per- 
cent interest from February 1, 1982, awarded complainant against 
respondent in order issued September 9, 1982. 


(No. 21,942) 


F. P. Woop & SON INC. v. WATERMILL ExporT INC. PACA Docket 
No. RD-82-300. Reparation of $11,328.80 with 13 percent in- 
terest from July 1, 1981, awarded complainant against respondent 
in order issued September 9, 1982. 


(No. 21,943) 


JERSEY FRUIT COOPERATIVE ASSOCIATION INC. v. WATERMILL EXPORT 
Inc. PACA Docket No. RD-82-301. Reparation of $8,135.00 
with 13 percent interest from February 1, 1982, awarded complain- 
ant against respondent in order issued September 9, 1982. 


(No. 21,944) 


COLENDICH FARMS INC. and VUKASOVICH FARMS INC. d/bla C & V 
VEGETABLE FARMS. v. IRISH PRODUCE Co. PACA Docket No. 


RD-82-302. Reparation of $2,261.80 with 13 percent interest 
from November 1, 1981, awarded complainant against respondent 
issued September 10, 1982. 


(No. 21,945) 


MUIR-ROBERTS COMPANY INC. v. CHRIS SALAZAR, JR. d/b/a GREEN 
VALLEY PRODUCE DISTRIBUTORS. PACA Docket No. RD-82- 
303. Reparation of $6,549.80 with 13 percent interest from De- 
cember 1, 1981, awarded complainant against respondent in order 
issued September 10, 1982. 


(No. 21,946) 


WALTERS PRODUCE INC. v. GREEN VALLEY PRODUCE DISTRIBU- 
TORS. PACA Docket No. RD-82-304. Reparation of 
$34,449.24 with 13 percent interest from April 1, 1982, awarded 


complainant against respondent in order issued September 10, 
1982. 
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(No. 21,947) 


ITO PACKING Co. INC. v. PINE BLUFF PRODUCE. | PACA Docket No. 
RD-82-305. Reparation of $1,098.00 with 13 percent interest 
from October 1, 1981, awarded complainant against respondent in 
order issued September 10, 1982. 


(No. 21,948) 


JERRY CAPPELLO d/b/a J & L CAPPELLO v. WARLEY FRUIT & PRODUCE, 
INC. PACA Docket No. RD-82-307. Reparation of $400.00 
with 13 percent interest from December 1, 1981, awarded com- 
plainant against respondent in order issued September 13, 1982. 


(No. 21,949) 


PANDOL BROTHERS INC. v. WARLEY FRUIT & PRODUCE INC. PACA 
Docket No. RD-82-308. Reparation of $1,437.50 with 13 per- 
cent interest from April 1, 1982, awarded complainant against re- 
spondent in order issued September 13, 1982. 


(No. 21,950) 


HIGH and MIGHTY FARMS INC. v. TIMOTHY M. BELL d/b/a BELL BROKER- 
AGE COMPANY. PACA Docket No. RD-82-309. Reparation 


of $4,039.55 with 13 percent interest from January 1, 1982, 
awarded complainant against respondent in order issued September 
13, 1982. 


(No. 21,951) 


PAUL J. MACRIE, INC. v. KENNETH CAPPS PRODUCE. PACA Docket 
No. RD-82-310. Reparation of $6,787.00 with 13 percent inter- 
est from November 1, 1981, awarded complainant against respond- 
ent in order issued September 13, 1982. 


(No. 21,952) 


BUSHWICK COMMISSION Co., INC. v. KENNETH M. CAPPS d/b/a KENNETH 
M. Capps. PACA Docket No. RD-82-311. Reparation of 
$7,022.50 with 13 percent interest from January 1, 1982, awarded 
complainant against respondent in order issued September 13, 
1982. 
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(No. 21,953) 


C. J. PRETTYMAN, JR.. INCORPORATED v. TRI-CO DISTRIBUTORS INC. 
PACA Docket No. RD-82-232. Reparation of $1,180.75 with 13 
percent interest from August 1, 1981, awarded complainant against 
respondent in order issued September 17, 1982. 


(No. 21,954) 


WILLIAM R. WILLIAMSON d/b/a WILLIAMSON FARMS v. MIDWESTERN PRO- 
DUCE Co. INC. PACA Docket No. RD-82-312. Reparation of 
$320.00 with 13 percent interest from December 1, 1981, awarded 
complainant against respondent in order issued September 17, 
1982. 


(No. 21,955) 


WATSONVILLE BERRY CO-OP v. WALDBAUM, INC. | PACA Docket No. 
RD-82-313. Reparation of $1,275.00 with 13 percent interest 
from August 1, 1981, awarded complainant against respondent in 
order issued September 17, 1982. 


(No. 21,956) 


GOLDEN WEST PACKING Co. v. UNITED PRODUCE DISTRIBUTORS INC. 
PACA Docket No. RD-82-314. Reparation of $137.00 with 13 
percent interest from November 1, 1981, awarded complainant 
against respondent in order issued September 20, 1982. 


(No. 21,957) 


DON M. ESPLIN d/b/a ESPLIN FARMS v. BEST O’SpuUDS INC. PACA 
Docket No. RD-82-315. Reparation of $1,786.84 with 13 per- 
cent interest from May 1, 1981, awarded complainant against re- 
spondent in order issued September 20, 1982. 


(No. 21,958) 


O & E GROWERS, INC. v. FARM FRESH PRODUCE CoO. PACA Docket 
No. RD-82-316. Reparation of $3,002.75 with 13 percent inter- 
est from October 1, 1981, awarded complainant against respondent 
in order issued September 20, 1982. 
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(No. 21,959) 


KELLER FARMS v. PRECIOSA PACKING HOUSE, INC. | PACA Docket No. 
RD-82-317. Reparation of $9,947.00 with 13 percent interest 
from October 1, 1981, awarded complainant against respondent in 
order issued September 20, 1982. 


(No. 21,960) 


CENTRAL VALLEY SALES INC. v. YANKEE BROKERAGE INC. PACA 
Docket No. RD-82-318. Reparation of $11,021.50 with 13 per- 
cent interest from October 1, 1981, awarded complainant against 
respondent in order issued September 20, 1982. 


(No. 21,961) 


D. M. ROTHMAN CorP. v. NASSAU/SUFFOLK PRODUCE Co. INC. PACA 
Docket No. RD-82-319. Reparation of $2,658.75 with 13 per- 
cent interest from August 1, 1981, awarded complainant against re- 
spondent in order issued September 21, 1982. 


(No. 21,962) 


BANANAS, INC. v. COUSINS’ PRODUCE INC. PACA Docket No. 
RD-82-320. Reparation of $10,186.46 with 13 percent interest 
from November 1, 1981, awarded complainant against respondent 
in order issued September 21, 1982. 


(No. 21,963) 


TOM LANGE COMPANY INC. v. COUSINS’ PRODUCE INC. PACA Docket 
No. RD-82-321. Reparation of $18,095.25 with 13 percent in- 
terest from May 1, 1981, awarded complainant against respondent 
in order issued September 21, 1982. 


(No. 21,964) 


SORRELLS BROS. PACKING Co. INC. v. BURL HIXON d/b/a COWBOY’S 
PRODUCE Co. PACA Docket No. RD-82-322. Reparation of 
$4,616.50 with 13 percent interest from June 1, 1982, awarded 
complainant against respondent in order issued September 21, 
1982. 
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(No. 21,965) 


PEMBERTON PRODUCE INC. v. GILARDI TRUCK & TRANSPORTATION INC. 
a/ltia A.M. GILARDI & SONS and/or BELL BROKERAGE COM- 
PANY. PACA Docket No. RD-82-323. Reparation of 
$4,000.00 with 13 percent interest from February 1, 1982, awarded 
complainant against respondent in order issued September 21, 
1982. 


(No. 21,966) 


WILLIAM R. WILLIAMSON d/b/a WILLIAMSON FARMS v. ANNA DEFEO 
d/b/a CENTRAL PRODUCE Co. PACA Docket No. RD-82-324. 
Reparation of $15,956.50 with 13 percent interest from February 
1, 1982, awarded complainant against respondent in order issued 
September 22, 1982. 


(No. 21,967) 


LOUIE PRODUCE COMPANY v. TUNG HING LUNG INC. PACA Docket 
No. RD-82-325. Reparation of $22,963.80 with 13 percent in- 
terest from December 1, 1981, awarded complainant against re- 
spondent in order issued September 22, 1982. 


(No. 21,968) 


YOLO MARKET Co. a/t/a LEE & LEE v. FEDERICO L. VASQUEZ d/b/a 
FEDERICO VASQUEZ. PACA Docket No. RD-82-326. Repara- 
tion of $4,590.25 with 13 percent interest from January 1, 1982, 
awarded complainant against respondent in order issued September 
22, 1982. 


(No. 21,969) 


RILEY PACKAGING CORPORATION a/t/a SHUR PAK v. ABERLE, INC. a/t/a 
PHIL’S PRODUCE. PACA Docket No. RD-82-327. Reparation 
of $2,990.00 with 13 percent interest from February 1, 1982, 
awarded complainant against respondent in order issued September 
28, 1982. 


(No. 21,970) 


UNITED MARKETING EXCHANGE v. RENE’S PRODUCE Co. INC. PACA 
Docket No. RD-82-328. Reparation of $3,877.50 with 13 per- 
cent interest from March 1, 1982, awarded complainant against re- 
spondent in order issued September 28, 1982. 
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(No. 21,971) 


SEALD-SWEET SALES, INC. v. WARLEY FRUIT & PRODUCE, INC. PACA 
Docket No. RD-82-329. Reparation of $1,751.63 with 13 per- 
cent interest from January 1, 1982, awarded complainant against 
respondent in order issued September 28, 1982. 


(No. 21,972) 


UNITED MARKETING EXCHANGE v. WARLEY FRUIT & PRODUCE, INC. 
PACA Docket No. RD-82-330. Reparation of $798.50 with 13 
percent interest from January 1, 1982, awarded complainant 
against respondent in order issued September 28, 1982. 


(No. 21,973) 


LORAN D. SHEPPARD d/b/a GUY PACKING COMPANY v. MARANO BROS. 
DUPAGE INC. PACA Docket No. RD-82-331. Reparation of 
$1,459.20 with 13 percent interest from April 1, 1982, awarded 
complainant against respondent in order issued September 29, 
1982. 


(No. 21,974) 


PLEASANT VALLEY VEGETABLE CO-OP v. MARANO BROS. DUPAGE 


PRODUCE INC. PACA Docket No. RD-82-332. Reparation of 
$1,752.50 with 13 percent interest from March 1, 1982, awarded 
complainant against respondent in order issued September 29, 
1982. 


(No. 21,975) 


MUSHROOM GROWERS ASS’N SALES Co. v. MARANO BROS. DUPAGE 
PRODUCE, INC. | PACA Docket No. RD-82-334. Reparation of 
$26,776.00 with 13 percent interest from March 1, 1982, awarded 
complainant against respondent in order issued September 29, 
1982. 


(No. 21,976) 


LAMANTIA Bros. ARRIGO Co. INC. v. MARANO BROS. DUPAGE PRODUCE 
INC. PACA Docket No. RD-82-335. Reparation of 
$28,570.00 with 13 percent interest from May 1, 1982, awarded 
complainant against respondent in order issued September 29, 
1982. 
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(No. 21,977) 


GREAT LAKES PACKING Co. v. FASANO PIE COMPANY. —PACA Docket 
No. RD-82-336. Reparation of $18,096.80 with 13 percent in- 
terest from April 1, 1982, awarded complainant against respondent 
in order issued September 29, 1982. 


MISCELLANEOUS REPARATION DEFAULT (RD) ORDERS ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


(No. 21,978) 


C. J. PRETTYMAN, JR. INCORPORATED v. TRI-CO. DISTRIBUTORS, INC. 
PACA Docket No. RD-82-232. Order issued September 2, 1982. 


DENIAL OF MOTION TO REOPEN 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), a complaint was 
filed on April 12, 1982, for $1,180.75 in connection with the sale and 
shipment of a load of potatoes in interstate commerce. The complaint 


was served upon respondent on May 29, 1982, but respondent failed to 
file an answer within the 20 days allowed for that purpose (7 CFR 47.8). 
On July 12, 1982, respondent was notified that it was in default. On 
July 21, 1982, the Department received a letter from respondent dated 
July 19, 1982, which was considered to be a motion to reopen after de- 
fault. Respondent alleged that the firm through which it ordered the po- 
tatoes had notified the Department that it would take care of the com- 
plaint. Complainant objected to reopening. 

Section 47.25 (e) of the Rules of Practice (7 CFR 47.25 (e) ) provides 
for reopening after default upon motion made within a “reasonable 
time” after expiration of the time for filing an answer if there is “good 
reason” for granting such relief. Respondent’s only basis for reopening, 
that another firm notified the Department that it would assume liability 
for the subject transaction, is not supported by the Department’s rec- 
ords, which contain no indication that the Department was ever so noti- 
fied. Therefore, it is concluded that good reason has not been presented 
by respondent that is sufficient to warrant reopening after default. Re- 
spondent’s motion to reopen is, accordingly, denied. 

Copies of this Order shall be served upon the parties. 
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Cite as 41 A.D. 1838 


(No. 21,979) 


THE AUSTER COMPANY, INC. v. ANTHONY J. D’ACQUISTO d/b/a TROPIC 
BANANA Co. PACA Docket No. RD-82-272. Order issued Sep- 
tember 15, 1982. 


DENIAL OF MOTION TO RECONSIDER 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), a Default Order 
was issued on August 17, 1982. On August 27, 1982, the respondent 
filed a “Motion to Reconsider.” Pursuant to 7 CFR 47.25 (e), such Mo- 
tions may be granted if “there is good reason” for doing so. As reason for 
his failure to file a timely answer, respondent claims that he “understood 
the matter to have been settled between the parties” and cites his March 
10, 1982, and April 8, 1982, letters to the Department as support. Those 
letters are not supportive of his position, however, since he was served 
with a copy of the formal complaint on June 22, 1982. Thus, he had no 
reason for thinking that the matter was settled and has provided no 
“good reason” for granting his Motion. 

Accordingly, respondent’s Motion to Reconsider is denied. 

It is ordered that respondent shall pay complainant $800.00, with in- 
terest thereon from October 1, 1981, until paid, within 30 days from the 
date of this order rather than within 30 days of the August 17, 1982, or- 
der. 

Copies of this order shall be served on the parties. 


(No. 21,980) 


MACDONALD IMPORT Co., INC. v. DERRICK Moo YOUNG. PACA Docket 
No. RD-82-207. Order issued September 17, 1982. 


DENIAL OF REQUEST TO SET ASIDE 
THE DEFAULT ORDER 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), a Default Order 
was issued on June 29, 1982. The Default Order was issued because, al- 
though served with the formal complaint by certified mail on May 11, 
1982, respondent failed to file a timely answer thereto. By letter dated 
August 20, 1982, received by the Hearing Clerk on August 24, 1982, re- 
spondent requested that his default be set aside. Inasmuch as this re- 
quest was not filed until 26 days after the June 29, 1982, Default Order 
became final, the request must be denied. Southland Produce Co. v. 





MISCELLANEOUS 1839 
Cite as 41 A.D. 1839 
Caamano Brothers Wholesale, 39 Agric. Dec. 789 (1980); Santo Tomas 
Produce Assoc. v. Elizar Ozuna, et al., 39 Agric. Dec. 795 (1980). 


(No. 21,981) 


JOSEPH KING & SONS, INC. v. WOODSIDE PRODUCE COMPANY, INC. 
PACA Docket No. RD-82-144. Order issued September 28, 1982. 


ORDER REINSTITUTING DEFAULT 


In this proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S.C. 499a et seq.), an order was issued on 
August 16, 1982, reopening the case after default and allowing respond- 
ent 10 days from the date of service of the order in which to file an 
answer, pursuant to 7 CFR 47.25 (e). 

Respondent has failed to file an answer. Therefore the default order 
issued on May 4, 1982, is hereby reinstated. The amount of money 
awarded in the May 4, 1982, order, plus interest, shall be paid to com- 
plainant within 30 days from the date of this order. 

Copies of this order shall be served upon the parties. 


STAY ORDERS 
(No. 21,982) 


FOUR STAR TOMATO INC. v. NETWORK BROKERAGE INC. PACA Dock- 
et No. RD-82-250. Order issued September 2, 1982. Proceed- 
ing stayed pending complainant’s answer to respondent’s petition to 
reopen after default. 


(No. 21,983) 


FISHER RANCH CORPORATION v. MARANO BROS.-DUPAGE PRODUCE, 
Inc. PACA Docket No. RD-82-295. Order issued September 
14,1982. Proceeding stayed pending bankruptcy proceeding. 


(No. 21,984) 


FRANK’S DISTRIBUTING INC. v. FOOD SERVICE INDUSTRIES INC. a/t/a 
EASTERN PACIFIC PICKLE Co. PACA Docket No. RD-82-260. 
Order issued September 16, 1982. Proceeding stayed pending 
complainant’s answer to respondent’s petition to reopen. 
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Cite as 41 A.D. 1840 


ORDERS OF DISMISSAL 
(No. 21,985) 


J. R. NORTON COMPANY v. GILARDI TRUCK & TRANSPORTATION INC. a/t/a 
A.M. GILARDI & SONS. PACA Docket No. RD-82-267. 
Order issued September 2, 1982. Respondent tendered check to 
complainant in full settlement. Complainant authorized dismissal 
of its complaint. 


(No. 21,986) 


NALBANDIAN FARMS, INC. v. DEFEO FRUIT Co., INC. | PACA Docket 
No. RD-79-67. Order issued September 14, 1982. The Presid- 
ing Officer suggested to the parties it would be appropriate to dis- 
miss the complaint because the matter was, undoubtedly, resolved 
by the Bankruptcy Court. The parties were given an opportunity 
to object to this suggestion but neither party did. Accordingly, the 
complaint is hereby dismissed. 


(No. 21,987) 


PACIFIC FARM COMPANY v. DEFEO FRUIT Co., INC. PACA Docket No. 
RD-79-57. Order issued September 14, 1982. The Presiding 


Officer suggested to the parties it would be appropriate to dismiss 
the complaint because the matter was, undoubtedly, resolved by the 
Bankruptcy Court. The parties were given an opportunity to ob- 
ject to this suggestion but neither party did. Accordingly, the com- 
plaint is hereby dismissed. 


(No. 21,988) 


ORO FRUIT Co. v. KWOK C. Miu d/b/a EICAR ExPoRTCO. PACA Dock- 
et No. RD-82-292. Order issued September 27, 1982. Re- 
spondent tendered check to complainant in full settlement. Com- 
plainant authorized dismissal of its complaint. 


(No. 21,989) 


SPUDLAND MARKETING, INC. v. MICHAEL SCHRICKER. | PACA Docket 
No. RD-82-306. Order issued September 27, 1982. Respond- 
ent tendered check to complainant in full settlement. Complainant 
authorized dismissal of its complaint. 





CUMULATIVE SUBJECT INDEX 
SEPTEMBER 1982 


AGRICULTURAL MARKETING ACT OF 1946 


AGRICULTURE DECISIONS 


INSPECTION SERVICE 
Withdrawal and denial of 
SANCTION 


Withdrawal and denial of inspection service for 2 years (held in 
abeyance) 


STAY ORDER 


Removal of, prior Order TEMAAtCE oo. 5. of. u 5. «.0)s:5 o nacre sis Wine epee aed 240 


AGRICULTURAL MARKETING AGREEMENT ACT, 1937 
AGRICULTURE DECISIONS 
ADMINISTRATIVE ASSESSMENTS 
For 1973-1975 audit adjustments 
APPEAL 
Order denying . 
DISMISSAL 
Failure to file motion to proceed within allotted time 
Joint motion of the parties 
Petition does not comply with rules of practice 


Petition fails to contain a full statement of the facts to institute 
a formal adversarial proceeding 1058, 1511 


Petitioner failed to file response to motion to dismiss ................00005- 1065 


With prejudice 

Without prejudice 
INTERIM RELIEF 

Denied 
OBLIGATIONS 

Market Administrator to recompute using monthly formula 
OBLIGATIONS IMPOSED 

By Market Administrator challenged 


Petitioner has burden of proving obligations “not in accordance 
with law” 





CUMULATIVE SUBJECT INDEX 


AGRICULTURE MARKETING ACT OF 1937—Cont. 


Agriculture Decisions—Cont. 


PETITION FOR RELIEF 
Of New England Milk Marketing Order No. 1, denied 
PRODUCER-SETTLEMENT FUND 
For 1973-1975 audit adjustments 
RECONSIDERATION 
MOSTAR UC ERON Noakes oicdd eis e Goe ths 8 beh ok See BES So Hie) Fie OG ES Obie 0 4 ig Wee 
RULING ON CERTIFIED QUESTION 


Indiana Milk Order—Interpretation of “shipped to” regarding 
supply plants and distributing plants 


Indiana Milk Order — Respondent has not demonstrated the 
need for a trial-type hearing but should be given the op- 
portunity to do so. When the lawfulness of a milk order 
is attacked, the Act affords no trial de novo in a (15) (A) 
proceeding 


TWO-YEAR LIMITATION 

As to adjustments to handlers obligations 

Fraud avoids the two-year limitation provision 

Market Administrator has burden of proving fraud to avoid 
UNREPORTED SALES 

Fraudulent failure to report 

Numerous customers involved 
WITHDRAWAL OF PETITION 


Upon request by petitioner 
ANIMAL QUARANTINE AND RELATED LAWS 

AGRICULTURE DECISIONS 

HEALTH CERTIFICATES 


Improper issuance of, for Brucellosis exposed cattle 


ORDER CHANGING EFFECTIVE DATE 


Of revocation order since respondent voluntarily ceased acting 
as an accreditated veterinarian pursuant to the agreement 
with Assistant U.S. Attorney 





CUMULATIVE SUBJECT INDEX 
ANIMAL QUARANTINE AND RELATED LAWS—Cont. 
Agriculture Decisions—Cont. 
VETERINARY ACCREDITATION 


Revocation of 


Suspension of, for 365.days .... 0.0.45. 205). Se OS. eR A ee ee ee 1729 


Suspension of until June 10, 1983 


ANIMAL WELFARE ACT 
AGRICULTURE DECISIONS 


ANNUAL REPORT 

Shall file by December 1 of each year 
CIVIL PENALTY 

Of $100.00 — Consent 

Of $150.00 — Consent 

Of $500.00 

Of $500.00 — Consent 

Of $1,000.00 — Consent 

CESAOON. GO — Congent <x 60-215 68 snide s.3 eos ea waa aes cae aaa 38, 1526 
CARRIER 


Ordered to comply fully with the Act and the regulations in its 
future handling of live animals . 


DEALER 

Acting as, without applying for or receiving a license . . 
DISMISSAL 

As to one respondent 

By motion of complainant .. 

With prejudice . . 
EXTENSION FOR QUALIFICATION 


Respondent shall have until September 6, 1982 to either obtain 
a dealer’s license or qualify as a holding facility 


HOUSING FACILITIES 


Failure to construct interior surfaces which can be readily sani- 


Failure to handle animals properly 





CUMULATIVE SUBJECT INDEX 


ANIMAL WELFARE ACT—Cont. 


Agriculture Decisions—Cont. 


HOUSING FACILITIES—Cont. 
Failure to keep clean and sanitized 
Failure to keep in good repair and free from trash 
Failure to protect supplies against infestation or contamination 


Failure to provide adequate program of disease control and pre- 
vention 


Failure to provide an adequate number of employees 
Failure to provide an effective pest control program 
Failure to provide proper food sanitation 


Failure to provide structurally sound and maintained in good re- 


Failure to provide with suitable drainage 
INSPECTION 

Interference with officials 

Ordered to provide access to premises 


LICENSE 


Cease and desist from negotiating sale of regulated animals 
without first obtaining 


Dealer, must obtain license within nine months 
MAINTENANCE OF RECORDS 
Shall maintain in the manner prescribed by the Act 


STANDARDS AND REGULATIONS 


Ordered to comply with 648, 649, 651, 653, 860, 1071, 1326, 1328, 
1526, 1528, 1529, 1531, 1731, 1733, 1734 


SUSPENSION OF LICENSE 
For 30 days and thereafter until in compliance with the Act 
For 60 days and thereafter until in compliance with the Act 


For 90 days and thereafter until in compliance with the Act 





CUMULATIVE SUBJECT INDEX 


FEDERAL MEAT INSPECTION ACT 
AGRICULTURE DECISIONS 
CONVICTION 


Of conspiracy to violate food stamp laws 
COURT DECISION 


U.S. District Court, District of New Jersey — Secretary’s deci- 
sion affirmed 


INSPECTION SERVICE 
Resumed with certam.cornditions ... . . ....65 30d a2. seme s eden ie ee 434 
Withdrawal and denial of 243, 245, 438, 867, 1074, 1330, 1533 
PREPARATION, SALE AND/OR TRANSPORTATION 
Of beef tongues adulterated with excessive water ..............0 0c e ee eeeee 243 
Of hamburger adulterated with pork spleens 
SANCTION 


Withdrawal and denial of inspection service for six months (held 
in abeyance) ... 


Withdrawal and denial of inspection service for one year (all but 
one month held in abeyance) 


Withdrawal and denial of inspection service for two years 


Withdrawal and denial of inspection service for two years (held 
SVANEVANICE) <5. <5: oin.< 5 ove eri 4:0 WK. % i weet pean ceee elie rier gee ara 


STAY ORDER 

Order lifting 

Removal of, prior order reinstated 
STIPULATION AND CONSENT DECISION 


Order granting motion to amend 


HORSE PROTECTION ACT 
AGRICULTURE DECISIONS 
CIVIL PENALTY 
Of $300.00 — Consent 
Of $750.00 — Consent 252, 1077 
Of $1000.00 — Consent 249, 256, 442, 925 
Of $1500.00 — Consent 656, 869 
Of $2000.00 870, 1737 





CUMULATIVE SUBJECT INDEX 
HORSE PROTECTION ACT—Cont. 


Agriculture Decisions—Cont. 
PAGE 


CIVIL PENALTY—Cont. 
OER AOOO 00 a CONBENG « :6i5:60si5.5.d i «3.5 « « SO RIS PRR Seas ie 8655 
COURT DECISIONS 


U.S. Court of Appeals, 8th Circuit — Secretary’s decision re- 


DISMISSAL 
As to one respondent 869, 1080 


By motion of complainant 1080, 1737 


Failure to sustain burden of proving the showing and exhibition 
of asored horse .. 


With prejudice 
DISQUALIFICATION 


From judging or managing any horse show/exhibition/sale or 
auction 38, 870, 1078, 1341, 1737 


From showing or exhibiting horses ...... 38, 870, 1078, 1341, 1737 
REMAND ORDER 


Case remanded to Administrative Law Judge for further initial 
decision 


SANCTION 

One year disqualification 
SORED HORSE 

Showing and exhibition of 

Showing and exhibition of, failure to prove 
STAY ORDER 

Lifted — prior order reinstated 

Lifted in part 

Pending judicial review 

PACKERS AND STOCKYARDS ACT, 
AGRICULTURE DECISIONS 


ACCEPTANCE (REPARATION) 


By reselling 





CUMULATIVE SUBJECT INDEX 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


ACCEPTANCE (REPARATION)—Cont. 


Failure to communicate rejection 
Ineffective rejection 
ACCOUNTS AND RECORDS 


Fully and correctly disclose all transactions . . . . 49, 64, 72, 78, 80, 264, 268, 270, 274, 
466, 468, 490, 662, 672, 675, 680, 682, 932, 
1087, 1091, 1095, 1097, 1100, 1102, 1105, 1107, 
1351, 1386, 1392, 1550, 1555, 1557, 1562, 1564, 
1566, 1568, 1742 

ACCOUNTS OF SALE OR PURCHASE 
Failure to show true and correct names of purchasers 64, 1095, 1097, 1742 


Failure to show true and correct nature of transactions 662, 932 


Failure to show true and correct weight and/or prices . . . 270, 466, 470, 662, 675, 678, 
682, 932, 1093, 1100, 1102, 
1550, 1564 


False, inaccurate or misleading .. 1100, 1102, 1555 
Names and addresses of sellers — false and fictitious ....................4- 1740 
Price entries — false, inaccurate or misleading ....................4-- 932, 1555 
AGREEMENT (REPARATION) 
Failure to prove non-conformance with 
APPLICATION FOR REGISTRATION 
Not denied 
BONDING REQUIREMENT 


Violation of . . . . 60, 76, 85, 258, 266, 272, 470, 474, 475, 488, 935, 1081, 1083, 1343, 
1394, 1398, 1559, 1758 


BROKERAGE COMMISSIONS 


Billing or collecting when no brokerage services have been per- 


Splitting or sharing with employees or agents of customers 


CHECKS OR DRAFTS 


Exchanging or “swapping” checks to conceal true amount avail- 
able in bank account 464, 1090, 1386, 1557 


Issuing checks drawn on a closed account or signed by an author- 
ICE PAYOR ...4s kein dicen tas Cee + ele a ae 488, 1081, 1083, 1343 





CUMULATIVE SUBJECT INDEX 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 
, 


CHECKS OR DRAFTS—Cont. 


Issuing drafts for payment without obtaining express written 


agreement prior to the transaction 


Issuing insufficient funds checks 


CIVIL PENALTY 

Of $250.00 

Of $500.00 

Of $1,000.00 

Of $1,500.00 

Of $2,000.00 

Of $2,500.00 

Of $3,000.00 

Of $3,500.00 

Of $4,000.00 

Of $5,000.00 

Of $7,500.00 

Of $10,000.00 

Of $13,000.00 

Of $20,000.00 
COMPENSATION 

Accepting or receiving other than salary 
COMPLAINT 

Dismissal of 


CONSIGNMENT 


64, 158, 266, 268, 274, 276, 
464, 468, 477, 493, 658, 929, 
1081, 1083, 1085, 1087, 1090, 
1091, 1107, 1343, 1346, 1388, 
1390, 1396, 1546, 1548, 1552, 
1566, 1756 


67, 272, 475, 1394, 1758 

74, 85, 466, 935, 1392 

70, 270, 472 

464, 470, 1083, 1090, 1102, 1105 
72, 262, 1085, 1550, 1555 


482, 484, 940 
1087, 1400 


, 658, 1095, 1097, 1100, 1548, 1568 


Consigning own livestock to any market and repurchasing it to 


fill purchase orders 


Consigning or purchasing livestock under false or fictitious 





CUMULATIVE SUBJECT INDEX 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 
CONSIGNMENT—Cont. 
Permitting employees engaged in the actual conduct of auction 


sales to purchase livestock out of consignment 62, 1083, 1095, 1097, 
1100, 1102, 1105, 1562 


Permitting employees to buy livestock from consignments for 
resale for their own speculative account 62, 64, 1386, 1557 


Permitting persons engaged in the actual conduct of auction 
sales to purchase livestock out of consignment for their 
own accounts or for the accounts of others ................. 932, 1095, 1097 


Purchasing livestock from consignments for own speculative ac- 
64, 488, 1081, 1100, 1102, 1105, 1740 


Purchasing livestock from consignments for own speculative ac- 
count from a market agency respondent is any way affil- 
iated with 


Purchasing livestock from consignments for resale for own spec- 
ulative account 


CONTRACT PRICE (REPARATION) 

Failure to pay 
CORPORATE FUNDS 

Use of for personal or other non-business expenses 
COURT DECISIONS 


Supreme Court of Nebraska, affirms District Court’s and Secre- 
tary’s order 


U.S. Court of Appeals, 5th Circuit, Unit B — Appeal from the 
U.S. District Court, Southern District of Florida, Bank- 
ruptcy proceeding — affirmed in part, reversed 
in part, and remanded 


CUSTODIAL ACCOUNT CERTIFICATES 
Pledging as collateral for loans 

DAMAGES (REPARATION) 
Due to misrepresentation 

DEALER 


Accounts and records, fully and correctly disclose all transac- 
270, 274, 470, 490, 
662, 672, 680, 1091, 1107, 1564 





CUMULATIVE SUBJECT INDEX 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 
PAGE 
DEALERS—Cont. 


Accounts of sale and purchase — untrue and incorrect 662, 1564, 1740 


Billing and collecting on the basis of untrue or incorrect weights 
or prices 270, 490, 662, 678, 684, 1564 


Compensation, accepting or receiving other thansalary .................0005 940 


Consigning own livestock to any market and repurchasing it to 
fill purchase orders 


Engaging in business while insolvent 
Engaging in scheme to artificially inflate the price of livestock 


Exchanging or “swapping” checks to conceal true amount of 
funds available in bank account 


Failure to disclose complete and accurate details of purchase 
contracts or agreements . 


Failure to disclose true ownership of livestock 


Failure to maintain adequate bond 266, 272, 470, 474, 488, 
1081, 1083, 1343, 1559, 1758 


Failure to maintain shippers’ proceeds account 


Failure to pay and/or failure to pay when due 158, 266, 274, 276, 468, 488, 493, 
658, 1081, 1083, 1091, 1107, 1343, 
1390, 1546 


Failure to settle or make final payments for livestock purchased 678, 684 


Falsely representing the true origin of livestock purchased on a 
GiNRIOD OL MOODY BIONIG a 5g a5 o> ase isl eae < Gk coe kw Epes Ee 270 


Gifts, offering of 
Invoices or billings, false or inaccurate weight entries 


Issuing checks drawn on a closed account or signed by an unau- 
thorized payor 488, 1081, 1083, 1343 


Issuing insufficient funds checks .................0. 158, 266, 274, 276, 464, 468, 
488, 493, 658, 1081, 1083, 

1090, 1091, 1107, 1343, 1390, 

1546 


PSUR UIUC OF NCORTOCE MIVOICES «ss. 016 sss asd dc cebbraw Oa eRe wion aban 270, 662 


Misrepresenting the actua! weights of livestock purchased 493, 1546 


Net proceeds, failure to transmit 


Not registered as 





CUMULATIVE SUBJECT INDEX 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 
DEALERS—Cont. 


Obtaining money from the purchasers of livestock by false or de- 
ceptive pretenses 


Paying sellers on the basis of inaccurate or incorrect weights 


Permitting employees engaged in the actual conduct of auction 
sales to purchase livestock out of consignment 


Pledging custodial account certificates of deposit as collateral 
PU MM ono. < ine cs Is ae ance nacanean ciara Gains ouat Rae ea oeena 67% 


Purchasing livestock for speculative resale 


Purchasing livestock out of consignment for own speculative ac- 


Purchasing livestock out of consignment for own speculative ac- 


count from a market agency respondent is any way affil- 
iated with .... 


Recording inaccurate or incorrect hot or cold weights ... . 

Scales, failure to operate in accordance with the regulations 

Selling livestock on the basis of false or inaccurate weights 

Using funds received as proceeds for own purposes....... 

Using tare weight when weighing livestock 

Weighing livestock at other than their true and correct weights 
DEALER AND MARKET AGENCY 


Accounts and records, fully and correctly disclose all transac- 
tions 64, 78, 80, 264, 268, 932, 1100, 1109, 1386, 1555, 
1557, 1562, 1566, 1568 

Accounts of purchase/invoices/billings — false, misleading or in- 
accurate 78, 472, 932, 1100, 1555, 1568 


Accounts of sale, failure to show true and correct names of pur- 


Billing and/or collecting on the basis of untrue or incorrect in- 

voices 262, 932 
Collecting on the basis of false, inaccurate or misleading weights 

or prices a 78, 472, 1100, 
Consigning or purchasing livestock under false or fictitious 

names 


Engaging in business while insolvent 477, 485, 1109, 1552, 1557, 1566 





CUMULATIVE SUBJECT INDEX 
PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


DEALERS AND MARKET AGENCY—Cont. 


Exchanging or “swapping” of checks to conceal true amount 
available in checking account 1386, 1557 





Failure to deposit into and/or maintain properly “Shippers’ Pro- 
ceeds Account” 64, 264, 268, 477, 485, 929, 1109, 
1346, 1386, 1552, 1557, 1562 


Failure to maintain adequate bond 475, 1394, 1398 
Failure to pay and/or failure to pay when due . . . 259, 477, 660, 929, 1557, 1566, 1756 
Insufficient funds checks 64, 264, 477, 929, 1346, 1552, 1566, 1756 
Invoices, untrue or incorrect 262, 472, 932, 1100, 1568 


Issuing drafts for payment without obtaining express written 
agreement prior to the transaction 


Misrepresenting the method used by which livestock is sold or 
SPOOR 2 SSS cei pee RNG A aE vec detent acre are) ah ie ce SES een 9% 


Misrepresenting the nature of charges made for respondent’s 
services 472, 1555, 1568 


Misrepresenting the origin, place of purchase, or sale of live- 


Misrepresenting the original prices of livestock 472, 1555, 1568 


Net proceeds, failure to remit and/or failure to remit when due .. . 264, 268, 475, 485, 
1346, 1386, 1552 


Net proceeds, using for own purposes 475, 485, 1557 


Obtaining money from the purchasers of livestock by false or de- 
PREC IRIN 05. PNG aro cick CAN Os Oe pe eT NTSTES TE SOS o wie. Chic aTe 6.005% 932 


Paying expenses of persons who purchased livestock consigned 
to respondent for sale on a commission basis ...............00e0eeeues 932 


Permitting employees engaged in the actual conduct of auction 
sales to purchase livestock out of consignment 1100, 1562 


Permitting employees to buy livestock out of consignment for 
resale for their own speculative accounts 64, 932, 1386, 1557 


Permitting persons engaged in the actual conduct of auction 
sales to purchase livestock out of consignment for their 
AACR IIE 1 Gi. crests Io) i ete is his ls fave CRS Oy ake 81S 4) hss eb 0d 8S & 1100 


Purchasing livestock from consignments for own speculative ac- 


64, 1100 





CUMULATIVE SUBJECT INDEX 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


DEALERS AND MARKET AGENCY—Cont. 


Purchasing livestock from consignments for resale for own spec- 
ulative account 477, 1557 


Using funds received as proceeds for own purposes 64, 1557, 1562 


Using funds received as proceeds to finance speculative or other 
financial activities of any person 1386, 1557 


Using own livestock to fill purchase orders on a commission ba- 
sis without disclosing all relevant information 


DISMISSAL (REPARATION) 
Burden of proof 
Complainant authorized dismissal of complaint 


Failure to prove respondent’s disposition of cattle an unjust 
practice 


Lack of jurisdiction 

Net proceeds from resale considered reasonable market value 

SMEG DECWOON ENC POFUOS ... i. 5 &s.550 i es oo oe en's + o's 3 eee ee 1768 
EXPENSES 


Paying of, for persons who purchased livestock consigned to re- 
spondents for sale on a commission basis ............ 22.0000 eee eee 932 


GIFTS 


Cease and desist from giving , 1351, 1392 


Offering of — to induce customers to buy respondent’s product 69, 1351, 1392 
INDEBTEDNESS (REPARATION) 


NCOIIIUO Goa co cae sce meee ate we cee Roe e ROE one een 278 
INSOLVENCY 


Current liabilities exceed current assets . . . . 60, 87, 274, 276, 468, 477, 480, 485, 493, 
1087, 1109, 1388, 1552, 1557, 1566 


Purchasing livestock while insolvent 1085, 1388 


Suspension of registration while insolvent 60, 158, 268, 274, 276, 468, 477, 
485, 493, 680, 1091, 1107, 1109, 1390, 
1552, 1557, 1566 





CUMULATIVE SUBJECT INDEX 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 
PAGE 
INVOICES 


Billing and/or collecting on the basis of untrue or incorrect 266, 270, 472, 490, 
662, 675, 678, 682, 684, 932, 1100, 1105, 


1555, 1564, 1568 


Issuing untrue or incorrect ... . 266, 270, 466, 470, 472, 490, 662, 675, 678, 682, 932, 


D, 
1093, 1100, 1105, 1555, 1564, 1568 


Utilizing counterfeited or misleading 
LABELS 
Altering accurate labels to show untrue or incorrect weights 
Labeling containers showing untrue or incorrect weights 
MARKET AGENCY 


Accounts and records, fully and correctly disclose all transac- 
tions 672, 682, 1095, 1097, 1102, 1105, 1742 


Accounts of sale, failure to show true and correct name of pur- 


chaser 1095, 1097, 1742 


Billing or collecting on the basis of untrue or incorrect weights 
and/or prices 


Engaging in scheme to artificially inflate the price of livestock 


Extending undue preference or advantage by failing to charge 
some consignors the same charged other consignors 


Failure to deposit into and/or maintain properly “Shippers’ Pro- 
ceeds Account” 


Failure to maintain adequate bond 
Failure to pay when due 
Falsely representing the true origin of livestock 
Invoices, untrue or incorrect 466, 682, 1102, 1105 
ESB TAAUETICIONE CACORE 5-582) 0. x ass cckesie ap sndyaiaiss die.ois) ww code lesede-a* Eoveves 1396 
Misrepresenting the original purchase weights or prices of live- 
Misrepresenting the true nature of charges made for its buying 
services 
Net proceeds, failure to remit when due 


Operating while insolvent 





CUMULATIVE SUBJECT INDEX 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 
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MARKET AGENCY—Cont. 


Permitting employees engaged in the actual conduct of sales to 

purchase livestock out of consignment for their own ac- 
count and/or for the account of others . . .... 62,1095, 1097, 
1102, 1105 


Permitting employees to purchase livestock out of consignment 
for their own speculative account 62, 1095, 1097, 1102, 1105 


Purchasing consigned livestock for his own speculative account 1102, 1105 


Pledging custodial account certificates of deposit as collateral 
BOE MAINE sss 500 shina 8 saps hn ead er icra ilar ore = aac os 672 


Using funds received as proceeds for own purposes ...............--00005 62,672 
MISREPRESENT ATION 
Failure to prove (Reparation) 


Falsely representing the true origin of livestock purchased on a 
CORI OaIONY OF SOHC Y WABI ins, 0s ai n'n 0, Ces Baiein ew sd eS 270, 466 


Misrepresenting the actual weights of livestock purchased 490, 682, 


Misrepresenting the actual weights of livestock sold (Repara- 


Misrepresenting the method by which livestock is sold or pur- 
chased 


Misrepresenting the nature of the charges made for respondent’s 


Misrepresenting the origin, place of purchase, or sale of livestock 


Misrepresenting the original purchase prices of livestock pur- 


Selling cattle without informing buyer of probability of infec- 
tion (Reparation) 


NET PROCEEDS 
Using for own purposes 62, 64, 485, 672, 1562 


Using funds for purposes other than the payment of lawful mar- 
eS eee Ec 1386, 1557, 1562 


Failure to remit and/or failure to remit when due 264, 268, 485, 672, 927, 1346, 
1386, 1396, 1552, 1557 


PACKER 


Accounts and records, fully and correctly disclose all transac- 
69, 72, 1087, 1351, 1392, 1550 
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Accountings — false and fictitious 


Altering accurate weight labels to show greater than the true 
and correct weights 


Billing or collecting brokerage commissions when no brokerage 
services have been performed 


Billing and collecting for meat or meat food products not deliv- 


Billing and collecting on the basis of untrue or incorrect weights 
and/or prices 


Engaging in business while insolvent 


Entering into employment or agency relationship where duties 
involve any participation in the purchase of meat 
or meat food products where respondent’s business as a 
packer involves the sale of meat to respondent’s employer 


Failure to disclose complete and accurate details of purchase 
contracts or agreements .. . 


Failure to hold in trust, funds required to be held in trust 
Failure to maintain adequate bond or its equivalent 


Failure to make payments for livestock purchased on a carcass 
grade and weight basis on actual hot carcass weight 


Failure to pay and/or failure to pay when due 74, 480, 1085, 1087, 1351, 
1388, 1548, 1550, 1739 


Failure to settle or make payments for livestock purchased 


Issuing accounts of purchase on the basis of inaccurate and in- 
correct weights 72, 1093 


Issuing insufficient funds checks 1085, 1087, 1548 


Issuing scale tickets and accountings on the basis of false or in- 
correct weights 


Labeling containers reflecting weights greater than the true and 
correct weights 


Misuse of corporate funds 


Offering of gifts, to induce customers to buy respondent’s prod- 
69, 1351, 1392 


Paying sellers on the basis of inaccurate and incorrect weights ... . 72,675, 684, 1367 


Preparing false, incorrect or fraudulent invoices 
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Purchasing livestock for speculative resale 
Purchasing livestock on the basis of false and inaccurate weights 


Purchasing livestock while respondent’s current liabilities ex- 
ceed its current assets 


Recording inaccurate or incorrect hot or cold weights 

Scales, failure to maintain or operate to insure accurate weights 
Scales, failure to operate in accordance with regulations under the Act 
Selling meats at greater than the true and correct weights 


Splitting or sharing brokerage commission where no brokerage 
services have been performed 


Using tare weight when weighing livestock 


Weighing hot carcass on the basis of inaccurate and incorrect 
weights 


Weighing livestock on the basis of untrue or incorrect weights 
PAYMENT 


Failure to make — for livestock purchased on carcass grade and 
weight basis on actual hot carcass weights 


PROTECTION (REPARATION) 


Where respondent is “Good faith purchaser for value”, respond- 
ent is protected under Subsection (1) of U.C.C. §2-403 


PURCHASE CONTRACTS OR AGREEMENTS 
Failure to disclose complete and accurate details of 675, 684 
PURCHASE PRICE 
Collecting on the basis of false, inaccurate or misleading . . . . 78, 466, 472, 1100, 1568 
Failure to pay (Reparation) 


Failure to pay and/or failure to pay when due 67, 74, 158, 262, 266, 274, 276, 
468, 480, 488, 493, 658, 660, 929, 

1081, 1083, 1085, 1087, 1091, 1107, 

1343, 1351, 1388, 1390, 1396, 1546, 

1548, 1550, 1552, 1557, 1566, 1756 


Issuing accounts of sale/invoices/billings on the basis of false, in- 
accurate or misleading . . . 78, 466, 472, 662, 682, 1100, 1102, 1105, 1555, 1568 


Misrepresentation of 472, 682, 1555, 1568 
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PAGE 
REJECTION (REPARATION) 


Ineffective 
Untimely 
REPARATION AWARDED 


Complainant, for cattle taken back by respondent after com- 
plainant paid for the load 


For difference between contract price and resale price, plus ex- 
penses 


For difference between misrepresented value of cattle and actual 


RESALE (REPARATION) 
In good faith 
SCALE TICKETS 
Failure to show true nature of transactions ...............e eee ee eee eee eeee 932 
Issuing on the basis of false or incorrect weights 
Making false, inaccurate, or incorrect entries 
SCALES 


Failure to maintain and operate to insure accurate and correct 
weights 


Failure to operate in accordance with the Act 
SHIPPERS’ PROCEEDS ACCOUNT 


Failure to deposit promptly 62, 64, 264, 268, 477, 485, 929, 1109, 1346, 
1386, 1396, 1552, 1557, 1562 


Failure to maintain 62, 64, 264, 268, 477, 485, 682, 929, 1109, 1346, 
1396, 1552, 1562 


Issuing custodial account checks for purposes other than the 
payment of net proceeds 


Suspension of registration until deficit in account is eliminated 64, 268, 477, 
485, 672, 1109, 

1346, 1396, 1552, 

1557, 1562 


SUPPLEMENTAL ORDER 
Deficit in custodial account eliminated 87, 495, 686, 1570, 1759 
In full compliance with the bonding requirements 495, 1401, 1561 
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SUPPLEMENTAL ORDER—Cont. PAGE 


No longer insolvent 495, 1570, 1759 
SUSPENSION OF REGISTRATION 
Until in full compliance with the bonding requirements 


Until solvent and in full compliance with the bonding require- 
PRGBES oie sin coc oe si svi geie Wee's « SPIE pCR ele a elas stan de be eae ns ee 60 


Until solvent and/or deficit eliminated 485, 680, 1109, 1346 
Suspended for: 


7 days and thereafter until in full compliance with the bond- 
ing requirements 


14 days 

14 days and thereafter until solvent 

15 days and thereafter until solvent and/or deficit eliminated .... 268, 468, 1562 
21 days 

21 days and thereafter until solvent and/or deficit eliminated 

30 days 

35 days 

MR OUAGS ov cise Gas 60d © 0A RET Tes EEA. eo. Se 262, 1367 
45 Gays ana thereafter until solvent nue e a isms ewes ect wierd 276 
Renan dA Pe SS ie. occa wie: tes See 1 270, 464, 672, 1090 


60 days and thereafter until solvent and/or deficit eliminated ... . 274,929, 1396, 
1546, 1552, 1557 


90 days 

90 days and thereafter until solvent and deficit eliminated 
120 days 

120 days and thereafter until solvent 

5 months and thereafter until solvent 

6 months 

6 months and thereafter until solvent 

9 months and thereafter until solvent 


MI ATIMIRIIES F505 hao ove 4 See OME a ee eee 
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PAGE 
TRUST FUNDS 


Failure to hold in trust, funds required to be held in trust 480, 1085 
UNDUE PREFERENCE OR ADVANTAGE 


By failing to charge some consignors the same as charged other 
consignors 


UNJUST PRACTICES (REPARATION) 
Failure to prove 
UNFAIR AND/OR DECEPTIVE PRACTICES 


Consigning or purchasing livestock under false or fictitious 


Engaging in scheme to artificially inflate the price of livestock 270, 466 


Failure to disclose true ownership of livestock 70, 80, 932 


Falsely representing the true origin of livestock purchased on a 
commission or agency basis 270, 466 


Obtaining money from purchasers of livestock by false or decep- 
tive pretenses 


Using own livestock to fill purchase orders on a commission ba 
sis without disclosing all relevant information 


WEIGHTS (FALSE AND/OR INCORRECT) 
Altering accurate label containers to show 


Billing and/or collecting on the basis of 78, 262, 466, 490, 662, 678, 682, 684, 
1100, 1105, 1564 


Issuing accounts of purchase/invoices/billings on the basis of 72, 78, 262, 466, 
470, 490, 662, 678, 
682, 684, 1093, 1100, 1105, 1564 


Issuing scale tickets and accountings on the basis of 

Labeling containers showing 

Paying on the basis of 72, 74, 675, 678, 684, 1367, 1550 
Selling meat on the basis of 1093, 1564 
Using tare weight when weighing livestock 

Weighing hot carcass’ on the basis of 


Weighing livestock on the basis of 
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PAGE 
ACCEPTANCE OF COMMODITY 


Admission of , 1640 

By unloading 1614 

Improper rejection 1415 

Fi@tteCtiVe PEJECTION, ..0. 5c 5 5 ob on ca dine esinnescdeleale beets we eee ene aE 

Untimely rejection 126, 129, 133, 137, 151, 310, 1202 

Wrongful rejection 1429 
ACCORD AND SATISFACTION 

Acceptance of check in full settlement 

POCRAG FEE EIEIO. 5 cso S's oe Sod e WADA whew eal aarete aadee se 

Failure to prove 


ADJUSTMENT 


Price, failure to prove 1818 


Price, proof of 1618 

Withdrawal of, warranted 1825 
ADMISSION 

Of liability 757, 783, 997, 1432 

Reparation order 590, 591, 997, 1255, 1434 


Where respondent admitted being the purchaser of the live- 
stock, respondent is liable for the purchase price .................. 324, 331 


AGENCY 
Estoppel to deny 

AGENT 
Authority of, established 
Authority of, failure to establish 
Breach of duty 
Failure to prove 
For undisclosed principal 


Proof of, established 
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PAGE 
AGREEMENT 


Consignment agreement rescinded due to material misrepresen- 
tation of facts 


Express agreement to defer payments, failure to prove 
Failure to prove existance of 
Seller bound by agreement made by agent 
ALLOWANCES 
Failure to prove 
Proof of 
ARRIVAL 
Poor condition, failure to prove 
BROKER 
Action as, failure to prove 
Breach of duty 
Duties, fulfilled 
Failure to communicate rejection 
Fictitious, failure to prove 
BEER COUP, 5. 5. 556 sisson. 4 318 HOA ee Ww hw WS, ac dco 4 MNO a 310 
No justifiable interest in transaction, reparation not awarded 
Proof of, established 
BROKERAGE FEES 
Failure to remit 
Not allowed 
Overcharging of 
Retention of, when not earned 


COMPLAINT 


Dismissal of 104, 110, 149, 165, 189, 195, 297, 307, 320, 341, 350, 
519, 524, 556, 565, 592, 593, 600, 759, 769, 783, 784, 981, 955, 1193, 

1222, 1405, 1429, 1438, 1439, 1610, 1625, 1630, 1642, 

1785, 1793, 1801, 1829, 1830, 1840 


Dismissed with respect to portion of complaint 580, 784, 1233 
Dismissed with respect to the broker 


Dismissed with respect to 23 out of 29 transactions 





CUMULATIVE SUBJECT INDEX 1863 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 


CONSIGNMENT 
Failure to account for portion of produce sold on 
Failure to obtain best price 
Failure to provide adequate accountings of 
Mishandling of produce — insufficient evidence to prove 
Negligence in reselling, failure to prove 
Resale, prompt and proper 
Resale, to the best of ability 
CONTRACT 
Absence of 
Binding 
Breach of: 
Failure to deliver 
Failure to deliver timely 
Failure to fulfill duties 
Failure to make good delivery .... 
Failure to make timely complaint of 


Failure to prove 100, 126, 141, 151, 159, 172, 203, 343, 527, 531, 542, 559, 
580, 759, 772, 964, 966, 975, 1202, 1410, 1415, 
1605, 1622, 1637, 1640, 1787, 1803, 1814, 1825 


Failure to ship specified brand 
Failure to ship specified grade and size 


Failure to ship in suitable shipping condition 178, 195, 310, 519, 524, 1208, 
1429 


Failure to prove existence of 1625, 1793, 1801 


Modification of 104, 545 


Modification of, failure to prove . 


Modification of, voided 
New agreement 

Proof of, established 
Rate, failure to pay 


Void, fixed price not agreed upon between the parties 
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PAGE 
CONTRACT ADJUSTMENT 


Failure to prove price adjustment 
Proof of 


Respondent’s request for further help after an adjustment is al- 
ready made, does not alter the original agreement with 
the consent of complainant 


CONTRACT TERM 
Absence of 
Express agreement to defer payments, failure to prove 
FOBAF sales 
Failure to prove agreement of 
Modification of, failure to prove 
No grade specifications 
Price protection through arrival 
Proof of 
Weight specification, failure to prove 
CONTRACTUAL AGREEMENT 


Rise in market price does not constitute rise in contract price af- 
ter agreement is already made 


COUNTERCLAIM 


Awarded, admission of liability 


Awarded, amount of damages exceeds balance due on purchase 


Awarded, for unpaid brokerage fees 


Dismissal of 147, 151, 159, 203, 294, 310, 1202, 1225, 1405, 1432, 
1618, 1637, 1796 


Dismissed, failure to prove breach of warranty 203, 1202, 1637 
Dismissed, failure to prove damages 
Dismissed, failure to submit sufficient evidence 


Dismissed, oral hearing was not held therefore respondent can- 
not be awarded reparation for fees and expenses 
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COUNTERCLAIM—Cont. 


Lack of jurisdiction 159, 1405, 1618 
CORRECTION 


Of “Order of Dismissal” to read: “Accordingly, the complaint is 
dismissed without prejudice” 


COURT DECISIONS 
Supreme Court, Certiorari denied, affirms Secretary’s order 
U.S. Court of Appeals, 3rd Circuit, petition for review — denied 
U.S. Court of Appeals, 6th Circuit, affirms Secretary’s order 
U.S. Court of Appeals, 8th Circuit, affirms Secretary’s order 


U.S. Court of Appeals, District of Columbia Circuit, affirms Sec- 
retary’s order 


CREDITS 


Offsetting credits, allowed — credits acknowledged by com- 
plainant in complaint 


Offsetting credits, not allowed — failure to file within nine 
month statutory period 


DAMAGES 
Broker consummated sale without approval 
Broker failed to communicate rejection 
Failure to deliver 
Failure to deliver timely 


Failure to make good delivery 769, 1193 


Failure to prove 121, 126, 129, 133, 137, 172, 294, 337, 563, 757, 964, 975, 
991, 1610, 1614, 1640, 1796, 1811, 1814, 1825 


Failure to ship in suitable shipping condition .. . . 178, 195, 310, 519, 524, 1208, 1429 
Failure to submit sufficient evidence to prove 545, 757, 1614 
Shipper failed to fulfill contract duties 

Untimely rejection 


Where shipper relieved buyer of responsibility for rejected load, 
buyer not liable for 


Wrongful rejection 
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PAGE 
DEFAULT 
Order reinstituting 
Order reopening after 
Petition to reopen after, denied 
DEFENSE 
Not established 
Not pleaded 
Not relevant or proper 
DELIVERED SALE 
Failure to deliver U.S. grade No. 1 carrots 
DELIVERY 
Failure to make good delivery 
Failure to prove 
Untimely 
DISMISSAL 
Amount of damages equal contract price 
Amount of damages exceeds balance due on purchase price 


Burden of proof 104, 165, 307, 955, 1222, 1785 


Complainant authorized dismissal of complaint .... 593, 784,997, 1003, 1432, 1642, 
1653, 1654, 1829, 1830, 1840 


Complainant broker had no justifiable interest in subject trans- 
action 


Complainant failed to file response to notice to show cause why 
complaint should not be dismissed 


Complainant failed to make good delivery and produce had no 
commercial value 


Complainant filed claim in another court 
Complainant requested dismissal with prejudice 


Complainant’s alleged indebtedness discharged by respondent’s 
bankruptcy action 


Contract unenforceable, no fixed price 
Failure to file complaint timely 


Failure to prove breach of contract 
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MPUPG CEP CRIN uo. 5.5: s0s 6. & % wayne eae seca gas Saran 

Failure to prove existence of contract 

Failure to prove wrongful rejection .. . 

Failure to substantiate allegations ...................... 

Matter of complaint resolved in bankruptcy court 

No violation of the Act 

Of counterclaim, failure to file timely ... 147, 1405 
Of counterclaim, failure to prove breach of warranty ......... 203,350, 1202, 1637 
Of counterclaim, respondent’s lost profit not fault of complainant 

Of portion of complaint 


Respondent tendered check to complainant in full settlement . . . . 209, 350, 997, 1642, 
1653, 1654, 1829, 1830, 1840 


Resolution in bankruptcy court .. . 

Settlement between the parties . . . 

With prejudice 

Without prejudice 
DUMPING 

Failure to obtain certificate 
DUTY 

Of buyer to attempt to resell produce to minimize seller’s losses . . 
ESTOPPEL 


Where a principal by any act or conduct knowingly causes or 
permits another to appear as his agent, either generally or 
for a particular purpose, he will be estopped to deny such 
agency 


EXTENSION OF TIME 


To file appeal in district court — request denied, lack of jurisdic- 


FAILURE TO PAY AND/OR FAILURE TO PAY PROMPTLY (DISC) 
Denial of application for license 


Failure to prove allegations 
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PAGE 
FAILURE TO PAY AND/OR FAILURE TO PAY 
PROMPTLY (DISC)—Cont. 


Publication of the facts 92, 287, 502, 1114, 1116, 1154, 1402, 1769, 1779, 1783 


Revocation of license 94, 506, 515, 517, 725, 954, 1112, 1116, 1152, 1589, 
1590, 1592, 1594, 1770, 1772, 1781 


Suspension of license 
F.O.B. SALE 
Acceptance final 


Breach of warranty, failure to prove 172, 337, 527, 531, 964, 975, 1202, 
1410, 1415, 1637, 1803, 1811 


Proof of, established 
Suitable shipping condition warranty, breach of 165, 178, 195, 310, 1208, 1429 
Suitable shipping condition warranty, not applicable 121, 203, 772, 969, 1415 
FRAUD 
RAMEE RIEU 7155 usr b4t Saree bis ak ILO Re eR ERNE oe ae ee ee Cee ae 99 
FREIGHT 
Overcharging for 
GUARANTEE 
Of payment 
To cover losses as a result of tote failure 
HANDLING CHARGE 
Failure to pay 
Proof of, established 
INDEBTEDNESS 
Admission of 
INSPECTION 


Failure to obtain 


Federal inspection takes precedence over private inspection 


Incomplete 


Purchase after 
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INTEREST CHARGES 


Not allowed 
LACK OF JURISDICTION 
Failure to prove 


Transaction did not consist of a perishable agricultural commod- 
ity 


Untimely filed 
LICENSE 

Denial of application for 

Revocation of, for ten days 
LOADING 

Of produce, failure to prove 
MARKET PRICE 


Rise in market price does not constitute rise in contract price af- 
ter an agreement is already made 


Used to determine price of cherries where adequate accountings 
of resale were not maintained 


MERCHANTABILITY 
Failure to prove breach of warranty 759, 1622 
MISREPRESENT ATION 
PERUEC UN DEUCE 5 oa Sire Oho TELUS I a eee 294 
Of grade and/or quality of potatoes (Disciplinary) 
Of inspection, new contract voided 
MISTAKES 


Acceptance of returned commodity without inquiring about full 
details of the rejection 


NET PROCEEDS 
Failure to remit 
Falore toremitmfull .... |. 2... sc osecns oe ee wes tee bets siecle 5 Chania ene anes 
Failure to remit promptly 


Unauthorized use of 
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OBLIGATION 


Payment to broker does not relieve buyer of obligation to pay seller 
POTiOrmoend Devons CAN OUGUEY ©. 6i6.0%.40 <0'sieo cles ine, erence Waheeea wie path< > Oe ee 
ORAL CONTRACT 
Oral alteration of, failure to prove 
Binding, when respondent’s agent agrees to such contract 
OVERCHARGES 
Br METRO ooo Pt areca, NE Os ora ean Le ia ck cin oe OR 1225 
For freight 
PROTECTION 
Against losses due to condition 
PURCHASE AFTER INSPECTION 
Failure to prove breach of warranty 
Pete ULV POLAT BRE NOLICOUN OR Ce rie wc osc ao a Aedes ov bie ok wee 978 
PURCHASE PRICE 
Failure to pay 578, 754, 978, 1196, 1202, 1225, 1618, 1635 
RSTNIRES GO MUI RIND So tone ci ars Rep lk ARPS clas 4 6 0% these Re eee Cis Pie ee 
PRES LO MIO IFO MOTITLY «652s «eso tase ork bree isos os sl ORAS 324, 1410 
Not agreed upon, contract voided 
Where respondent guaranteed payment, respondent is liable for 
PURCHASES 
By agent 
Liability of principal for 
Permission of, by principal 
QUANTUM MERUIT 


In absence of contract where buyer accepted produce, shipper to 
recover for produce on a quantum meruit basis .............. 0000000 1196 


RECONSIDERATION/REOPEN 


Order reopening after default 216, 357, 1002, 1262, 1653 


Petition for reconsideration, denied 209, 778, 995, 996, 1251, 1437, 1595, 1828, 1838 


Petition to reopen after default, denied 214, 215, 1003, 1652, 1653, 1837, 1838 
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RECONSIDERATION/REOPEN—Cont. 


Petition to reopen hearing, denied 
REJECTION 
Improper 
Ineffective 310, 542 
165, 297, 307, 580, 1597, 1618, 1630 
121, 129, 133, 137, 300, 573, 1202 
156, 187, 189, 535, 542, 1247, 1405 
REPARATION AWARDED 
Admission of liability 


Complainant, respondent failed to answer timely to “Order to 
Show Cause” 1261, 1414, 1432, 


Difference between resale proceeds and contract price 

MEPRORICNG TOE CINCO. 555.5. 6,5 5 bie ao 0s Wein erases BONES Does wens 189, 

Respondent, for fees and expenses ...... i. ccc secs cdesnceeeecs 545, 563, 75$ 
RESALE 

Failure to submit adequate accountings of 

Not prompt and proper 

Prompt and proper 

Reasonable 
RESPONSIBILITY 


Although buyer rejected produce, buyer responsible for attempt- 
ing to sell produce to minimize sellers losses 


Shipper relieved buyer of responsibility of rejected load, buyer 
not liable for damages 


SET-OFF 
Against interest due on reparation award .............0 2c e eee eee cece 966 


Amount awarded in counterclaim set-off against amount re- 
spondent is liable 


Amount due and owing set-off against unallowable charges 
claimed by complainant 


Failure to submit sufficient evidence to prove 
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PAGE 
SETTLEMENT AGREEMENT 


Failure to substantiate negligence in entering into 
STAY ORDER 

Order lifting stay and reinstating prior order 

Pending answer to motion to reopen after default 

Pending answer to petition to reargue 

Pending answer to petition to reconsider 

Pending bankruptcy proceeding 209, 349, 600, 1262, 1438, 1642, 1839 

Pending filing of petition to Rehear, Reargue, and Reconsider 

Pending further proceedings 

Pending proceedings for judicial review 

Vacated 

Vacated — prior order reinstated . 215, 963, 995, 1251, 1262, 1437, 1443, 1652, 1828 
SUITABLE SHIPPING CONDITION 

Breach of warranty 165, 178, 195, 310, 519, 1208, 1429 


Breach of warranty, failure to prove 141, 172, 531, 580, 1202, 1410, 1415, 1803 


Warranty, not applicable 121, 203, 772, 969, 1415 
SUSPENSION OF LICENSE 
For 45 days 
For 70 days 
For 90 days 
TRANSPORTATION SERVICE AND CONDITIONS 
Abnormal 121, 203, 531, 1193 
Abnormal temperatures not cause of decay 165, 195 
Failure to prove abnormal 
Failure to prove normality of 
Freezing in transit buyer’s responsibility in f.0.b. sale 
Lack of evidence as to 


Normality of 
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UNDISPUTED AMOUNT 


Order for 346, 347, 591, 592, 784, 997, 1251, 1438, 1829 
WARRANTY 
Breach of 165, 178, 195, 310, 592, 1208, 1429 


Breach of, failure to prove . . 141, 172, 294, 343, 527, 531, 580, 759, 1202, 1415, 1637 
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Express 
Not applicable 
WEIGHT 
Federal inspection weight supersedes private inspection weight 


Of apples found to meet export requirements 
POULTRY PRODUCTS INSPECTION ACT 
AGRICULTURE DECISIONS 


INSPECTION SERVICE 
Withdrawal and denial of 
SANCTION 
Withdrawal and denial of inspection service for 2 years 


Withdrawal and denial of inspection service for 2 years (held in 
abeyance) 
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